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INTRODUCTION

This paper explores the boundaries of the concept of taonga in Article II of the Treaty of Waitangi, as accepted by the Waitangi Tribunal and the New Zealand courts.
 Article II of the Treaty affirms the sovereignty of the Crown in exchange for a guarantee to Māori of te tino rangatiratanga. The discussion in this paper hinges on the interpretation of taonga, one of several things the Crown promised te tino rangatiratanga over. An analysis of reports and cases from the Tribunal and the courts demonstrates inconsistencies both between their approaches to the concept and in the differing circumstances in which they are willing to accept something as taonga. Inconsistencies within their individual approaches are also apparent, highlighting the inherent indeterminacy of this concept. These inconsistencies between the two bodies must be viewed in light of the context in which they operated; cross-cultural considerations and the effect of rangatiratanga,
 it is argued, have had a resounding effect on the interpretation of ‘taonga’ as a legal term. 

This paper will begin by establishing the basic concept of taonga that has been accepted by the courts and Tribunal. There is general agreement that at the most basic level the object in question must be of great cultural significance.
 In reaching such a conclusion both bodies have demonstrated considerable willingness to look beyond traditional Western ideas of property rights.
 The second section will paint a backdrop for analysing the courts’ and Tribunal’s approaches to interpretation. General principles of treaty interpretation, the nature of te reo Māori and fundamental differences in culture all contribute to the unique context in which taonga must be interpreted and applied. 

The third section of this paper explores several examples to demonstrate the complexities of the concept and the different ways the two bodies have approached the concept. While on a basic level the two bodies have largely reached agreement, they have diverged substantially in several significant areas of interpretation.
 While the Tribunal has consistently applied its interpretation of taonga to a variety of circumstances, the courts have been more unwilling to give practical effect to that basic interpretation of taonga. For example, the idea of a river as an indivisible entity was accepted by the Tribunal and subsequently by the courts; however, the results of the cases indicate that the courts, unlike the Tribunal, are still applying traditional common law rules concerning rivers.
 The right to development has caused further division between the two bodies. The Tribunal has unwaveringly accepted the concept of taonga as not being frozen as at 1840, whereas the courts have refused to accept such an interpretation.
 Conceptually the courts appear to be in line with the Tribunal, but they have arguably refused to apply the principles when faced with the challenge in reality. 

The final section of this paper will place the approaches taken by the two bodies into the context in which they were made – looking at the challenges of translating culturally specific concepts; the fundamental political and judicial differences between the two bodies; and finally, the relationship between taonga and rangatiratanga in Article II. This final factor highlights the significance of the conclusions reached in this paper – the potential for the courts’ unwillingness to adopt the approach of the Tribunal in key significant areas of interpretation to undermine the Crown’s guarantee to Māori of rangatiratanga over their taonga.

II
THE BASIC CONCEPT OF TAONGA


The widely respected HW Williams Māori dictionary translates taonga as “property, anything highly prized”.
 There is a plethora of cases and claims which have been heard by the courts and the Tribunal concerning the meaning of taonga.
 Remarkably, one standard definition has never been adopted; instead the reader is presented with a variety of phrases, albeit generally canvassing the same concepts and beliefs. 

On the most basic level, the Tribunal has translated taonga as “all things highly prized”,
 “all things important to them [Māori]”,
 and “all their valued customs and possessions”.
 In 1993, the Tribunal set the bar higher, describing taonga as “something of inestimable value, whose worth is beyond the ken of man to calculate”,
 and as “highly valued and of great spiritual and physical importance”.
 These statements from the Tribunal have established a basic framework for recognition of taonga. The Tribunal has made it clear it is not willing to take the concept beyond this framework of cultural significance.
   


The courts have been largely silent on the actual meaning of taonga beyond acceptance of the Tribunal’s approach outlined above.
 Conflict has arisen over the complexities of application on a case-by-case basis, rather than disagreement over the general concept.
 The difficulties in interpreting a culturally specific concept and the practical implications of the Article II guarantee of rangatiratanga are key examples of factors that have confused the application of taonga for the two bodies. These will be discussed in more detail below when looking at case examples of the interpretation of taonga.

III
TRANSLATING THE CONCEPT OF TAONGA

A
General Treaty Interpretation


It is prudent to begin a discussion of interpretation with general principles of treaty interpretation regarding bilingual and indigenous treaties. These principles create a backdrop to aid in examining some of the more difficult issues surrounding the interpretation of taonga. The Tribunal has shown support for using these general principles in a number of reports.
 The courts have also used these general principles, incorporating them into discussions of the principles of the Treaty.
 

The Tribunal has affirmed the commonly accepted rule for bilingual treaties that neither text is superior to the other; the two texts should help each other to the degree that it is permissible to interpret one with reference to the other.
 This rule does not particularly aid in the reconciliation between the terms used in the two texts (‘other properties’ and ‘taonga’); however, there are three further rules which provide more guidance on the matter.
 The ‘indulgent rule’ states that treaties with indigenous peoples should be construed in the sense in which those people would have understood them.
 The ‘contra proferentum rule’ requires ambiguities to be construed against the party that drafted the provision in question.
 Finally, the surrounding circumstances and apparent purpose of the treaty must always be considered.
 Read as a whole, these principles suggest that in interpreting the Treaty, we should look to what Māori would have understood of its nature and purpose, favouring their interpretation rather than that of the Crown. In doing so, we are able to look at the circumstances which existed at 1840, and the spirit in which the Treaty was entered into. In the following discussions, it is valuable to consider the approaches of the courts and the Tribunal in light of these principles. 

In general, the approaches taken by both the courts and the Tribunal in the following case examples seem in accordance with these principles. However, consideration of rivers and the right to development by the courts has involved a significant departure from them.
 

B
Te Reo Māori and English


Understanding key differences between te reo Māori and English is vital to any interpretation of Māori terms in the Treaty. In order to give effect to the guarantees in the Treaty, the courts must translate the Māori term into English. The translation process between Māori and English is particularly difficult due to the significant conceptual differences between the two languages. 

The Tribunal discussed this issue in the Motunui Waitara Report, contrasting the precision of the English language with the metaphorical and idiomatic nature of te reo.
 In light of this statement, the view that taonga could be interpreted as a metaphor to cover a variety of different circumstances is quite consistent with the general nature of te reo.
 There is further support for this conclusion when a comparison of nouns in the two languages is made: there are many words in te reo which convey both a specific and a metaphorical extension of the meaning.
 In contrast, English has distinct terms to convey these separate abstract meanings. Thus, attempts to define taonga by reference to Western terms of property and value are decidedly inappropriate; we simply do not have a term which conveys the range of meanings which are conveyed by the term taonga in te reo. Applying the principles of treaty interpretation outlined above, one can only come to the conclusion that taonga, as Māori would have understood it, would carry a wide range of potential meanings. The examples discussed below explore whether the courts and the Tribunal have given appropriate weight to the Māori conception of the word.

C
The Māori World View

The very nature of the way in which Māori view their world is another significant consideration in interpreting taonga. The idea that Māori have a significantly different perspective of the world (particularly the natural world) has been a consistent theme running throughout the Tribunal reports.
 This idea is particularly relevant when considered in light of the rules on treaty interpretation discussed above. In essence, traditionally Māori view the world in a very holistic way – everything is connected and linked, including humans and the natural world.
 This approach can be starkly contrasted with the anthropocentric view typical of British culture – humans and their activities are largely distinct from the rest of the natural world.  The idea of ‘talking past each other’ has been described by Dame Joan Metge as a common symptom of attempts at cross-cultural communication, when neither culture can relate to ideas the other is speaking of.
 

In the last two decades there has been a shift in the attitude of the courts to these issues.
 While there are still cases where the court has demonstrated reluctance to recognise Māori considerations and values,
 they are largely now prominent and accorded the appropriate weight.
 Undoubtedly the work produced by the Waitangi Tribunal has had an immeasurable impact on the courts’ approach. However, the fundamental differences of culture are still evident, particularly in areas where the courts and the Tribunal have diverged.
 

D
A Liberal Interpretation


The discussion in the preceding sections provides an important context for analysing examples of interpretation of taonga by the Tribunal and courts. The principles of treaty interpretation, analysis of te reo and the traditional world view of Māori give substantial support to a generous and liberal interpretation of taonga. This benchmark creates a standard of interpretation; the following section explores (among other things) whether both bodies have lived up to it.

IV
INTERPRETATION OF TAONGA

As discussed above, the basic interpretation of the word taonga is relatively straightforward. However, applying the concept of taonga to specific resources has proved to be a challenge for both the courts and the Tribunal.
 The early reports of the Tribunal in the 1980s accepted taonga as including intangibles.
 From this starting point, the Tribunal has gradually explored the boundaries of what can be accepted as taonga under Article II of the Treaty, taking a generous approach which arguably, accords with the principles and spirit of the Treaty.
 Simultaneously, the courts have heard cases requiring them to determine the boundaries of taonga. The courts have agreed with the Tribunal on the basic meaning of taonga as something of cultural significance, accepting it could encompass a wide range of things, potentially beyond traditional Western ideas of property. However, the courts have demonstrated considerable reluctance to extend the concept as far as the Tribunal and give effect to it in the same way.
 The following sections will consider specific examples, highlighting the differences and similarities between the two bodies’ approaches and then considering possible explanations of them; namely the inherent limitations of the two bodies and the context of the particular issue they are addressing. 

A
Tangibility – Agreement Between the Two Bodies

1
The Tribunal’s initial boundaries


A key issue which has emerged from the claims for protection of taonga is the question of tangibility. The Tribunal and courts have been united in their approach to this question; taonga has to be understood as encompassing both tangible and intangible things.
 The Tribunal’s approach to the question has also demonstrated its acknowledgement of differences between Māori and British culture. In the Manukau Harbour Report the Tribunal noted that the inherently intangible concept of ‘mauri’, and its interconnectedness with the Manukau Harbour, would be entirely alien to a British person.
  

The Tribunal report on the allocation of radio frequencies and the radio spectrum raised a further issue in relation to the basic boundaries of taonga.
 The claimants had argued that the radio spectrum was taonga for the purposes of Article II. While the Tribunal was prepared to accept that taonga could extend this far, an important distinction relating to the word ‘rātou’ (their) was made; the radio spectrum was not taonga of Māori specifically, but rather a treasure for all of mankind.
 

The Tribunal was required to further explore the boundaries of taonga in the Wānanga Report.
 The claim asserted that wānanga were a form of taonga.
 Once again the Tribunal recognised the outer limits of taonga; wānanga themselves were not accepted as taonga, rather what they protected were taonga (te reo and mātauranga Māori). As in other reports, the Tribunal drew boundaries of taonga as wide as it felt it could while still ensuring a reasonable interpretation of, and clear boundaries upon, the concept.

2
A consistent approach by the courts  

In relation to tangibility, the courts have drawn significantly on the reports from the Tribunal. In 1990 the Court of Appeal heard a case concerning the disposal of radio frequencies.
 The court, following the Te Reo Māori Report, held the Māori language to be a taonga, thereby holding that the Crown is under a duty to take active steps to protect it.
 The courts have not been required to go into the depth of analysis that the Tribunal has in relation to the radio spectrum or wānanga because of the specific nature of claims presented to them. At this stage the courts have showed strong commitment to following the recommendations of the Tribunal in these areas, so one can assume if they were to hear a claim addressing those issues of interpretation they would follow the approach of the Tribunal.

In summary, the cases and reports addressing issues of and related to intangibility show the courts and the Tribunal unified in their approach to interpreting taonga.
 In relation to this example, both bodies are prepared to accept an approach according with Māori ideas of the concept. 

B
The Wai 262 Claim and Mātauranga Māori

1
The Tribunal’s initial response


The mātauranga Māori or indigenous flora and fauna claim has been described as having had “no equal in terms of significance to Maori since the te reo Māori claim…”.
  While hearings have yet to commence, a preliminary paper written by David Williams and released by the Tribunal discusses whether mātauranga Māori could be accepted by the Tribunal as taonga.
 Williams concludes his discussion of taonga with the acknowledgement that there is already widespread acceptance by Māori that mātauranga Māori is taonga, and that upon hearing comprehensive evidence it is highly likely the Tribunal would reach the same conclusion.
 

Consideration of this issue will be undoubtedly coloured by implications of the guarantee of rangatiratanga over taonga in Article II. In light of the breadth of the concept, a finding of mātauranga Māori as taonga would be an extremely significant development for Māori. This future result from this example will be a very interesting demonstration of the effect that the implications of rangatiratanga can have on the interpretation of taonga. Conversely, the interpretation of taonga in this context will have wide ramifications for the practical effect that will be able to be given to the guarantee of rangatiratanga.
2
The potential response from the courts


The courts have not yet considered whether mātauranga Māori is taonga. Due to the nature of our legal system, a case has to be brought within accepted grounds – for these purposes the Treaty would have to be incorporated into legislation in order for claimants to allege the subordinate legislation or associated acts of the Crown breached it or its principles. The Protected Objects Amendment Bill is currently before Parliament, and is one example of incorporating Māori conceptions of intellectual property and heritage into our legal framework;
 the Bill includes taonga tūturu as one of the grounds for protection. If this Bill was to pass, the question could be raised in the courts of whether mātauranga Māori could be considered as taonga tūturu. From the discourse which has emerged from the Wai 262 claim and other areas where the courts have considered taonga, it seems likely that problems would emerge not in the basic recognition of mātauranga Māori as taonga, but in how to give effect to the guarantee of rangatiratanga over that taonga.  

C
Whānau and the Child
1
A liberal approach by the courts 


A further interpretation of the concept of taonga has been addressed by the courts in relation to considering familial organisation as taonga. This issue has been raised primarily in the context of the adoption of Māori children. In Barton-Prescott v Director-General of Social Welfare the High Court held that familial organisation was to be considered taonga for the purposes of the Treaty.
 As the basic social unit of Māori society was the whānau, and the child constituted such an important place within that, it was contended that Māori forms of social organisation (including the whānau and the child) must be a taonga to be protected under Article II of the Treaty. The court accepted these arguments, relying on evidence from several leading academics, including submissions from Dame Joan Metge in the case of Re Adoption of A, that children were appropriately viewed as highly valued treasures, or taonga.
 

2
An issue yet to be addressed by the Tribunal     


The Tribunal has had two claims lodged addressing this issue. Wai 160 and Wai 268 both assert that the Adoption Act 1955 and the Guardianship Act 1968 breach the Treaty in removing control of taonga (in these instances by removing children from the whānau).
 The Tribunal has yet to begin hearings or release any reports on the matter. In light of the consistent approach taken by the Tribunal to other claims involving taonga, and the court’s stance in Barton-Prescott, one can assume that the Tribunal would find that both child and whānau are taonga.   

This example demonstrates the broader significance of a finding in relation to taonga for the concept of rangatiratanga. The two concepts are fundamentally entwined. The recognition of one necessarily leads to the other – the courts’ recognition of the whānau as taonga of Māori arguably demonstrates their willingness to accept some form of exercise of rangatiratanga in this area. In practical terms, the courts have recognised the place of the child within the family as being an area in which Māori considerations are relevant and must have a real effect.

D
Rivers


The above examples show substantial agreement as to what can amount to taonga. The Tribunal and court approaches to considering rivers as taonga have been in stark contrast; the courts have in this respect demonstrated considerable reluctance to continue to apply the liberal approach which the Tribunal, and the courts in relation to other areas, have been willing to employ. The following section will canvass the key Tribunal reports considering the boundaries of taonga in relation to rivers. These reports serve as a backdrop to Te Runanganui o Te Ika Whenua Inc Soc v Attorney-General,
 which highlights both the differences in approaches and the significance of the context in which they occur. 

1
A river as “a single, indivisible entity”


The Tribunal has released a significant body of reports supporting the view that a river as a taonga is “a single, indivisible entity”.
 This approach is significant in that, while more appropriate to a Māori understanding of the Treaty and natural resources as a whole, it diverges from the traditional common law approach.
 Under common law, a river is divided into bed, banks and water, with ownership dictated by rules such as the ‘ad medium filum aquae’ rule (the owner of riparian land owns to the middle line of the river).
 


The Tribunal’s approach to rivers is significant in that it again demonstrates willingness to look beyond traditional constructs of law. This example provides a further example of the Tribunal exploring the outer limits of the concept of taonga. Importantly, these findings do not seem to be constrained by considerations of rangatiratanga. The Tribunal appears to be not limiting what they will accept as taonga on the basis of the ramifications of such a finding. The following section demonstrates a converse approach by the courts, which has been, arguably, coloured by such considerations. Although the courts appear to adopt an approach looking to Māori conceptions, whereas the Tribunal has considered and taken into account Māori considerations, the courts can be viewed as merely considering and dismissing such considerations.

2
A struggle for Western minds


In contrast to the Tribunal, the courts have demonstrated significant reluctance in applying the holistic concept of a river. In Te Ika Whenua the Court of Appeal accepted the Tribunal’s approach of looking to a river as “a whole and indivisible entity”.
 In relation to this first aspect of the inquiry (the most basic level of considering whether something is taonga), the courts have followed the Tribunal’s approach. 

Yet the result in this case significantly qualifies this initial agreement with the Tribunal. The Court held that the dams in issue had not been contended to be taonga, but rather the underlying right to generate electricity; thus the claim was too far removed from contemplation of the Treaty partners in 1840.
 There is more to this stance than the refusal of a right to development (which will be discussed below). The whole idea of looking at a river from a holistic perspective, as indivisible, seems to be ignored when a distinction is made as to individual rights and components of the river. While this may simply expose a problem inherent in the common law (requiring claimants to have a claim on a specific point of law), it also arguably exposes a problem which the Tribunal has largely managed to overcome – interpreting taonga using a Western legal mind in a Western legal framework. This case eloquently demonstrates the downfalls of such an approach. 

Consideration of rivers as taonga is a primary example of the gulf which exists between the courts and the Tribunal, both in the approaches taken, and perhaps even between their capabilities. The question which must be asked in this situation is whether the courts could ever take the approach advocated by the Tribunal. The best indication of the answer being ‘no’ is the actions of the courts themselves. The significant factor at play in this situation is the guarantee of rangatiratanga – a guarantee which is unavoidably more significant in a binding court decision. The inter-relationship between the concepts of taonga and rangatiratanga can be seen to be playing out in this case example, with the court’s approach substantially more restrained than the Tribunal’s. 

E
Geothermal Resources

1
The Tribunal’s approach

In the Ngāwhā geothermal resource claim, the Waitangi Tribunal had to determine whether the geothermal resource at Ngāwhā (both the surface and underground manifestations) was a taonga, and thus entitled to protection from the Crown.
 This was the first time consideration of a geothermal resource had come before the Tribunal. This example again demonstrates the boundaries of taonga which the Tribunal is prepared to accept. Consideration of a geothermal resource as taonga is particularly significant in light of the value of the resource. Acceptance as taonga leads to questions of rangatiratanga; the implication that an iwi could have rights of self-determination and governance over such a resource is significant. Thus, the decisions of the Tribunal must be read in light of such factors – as with other examples, the concept of taonga in relation to geothermal resources is necessarily coloured by rangatiratanga.


The Tribunal, as in previous reports considering taonga, looked to evidence from kaumatua about the resource in question.
 The Tribunal accepted the surface manifestations of the resource (springs and hot pools) were taonga with no hesitation.
  The evidence presented matched the basic framework which the Tribunal has developed to accept something as taonga, the resource in question being highly prized and of cultural significance to the local iwi. The underground resource presented significantly more problems, as knowledge of complex geothermal systems has only been gained in recent years. However, following previous practice, the Tribunal accepted the spiritual and holistic nature of Māori culture, accepting that to the local iwi the taonga was a whole entity.
 While Māori in 1840 did not have the knowledge of the underground resource that we have today, they did view the hot pools and springs as surface manifestations – believing that the resource continued underground. This belief is demonstrated by their myths of the taniwha that travelled around the underground system, surfacing in the hot pools and springs.


This resource demonstrates once more the boundaries of taonga which the Tribunal is prepared to accept. A clear pattern has emerged from their reports, appearing to begin with a basic analysis of the importance of the resource to the iwi, following with a consideration of the limits to which the concept can be taken. Those outer limits seem to be imposed on the basis of traditional Māori conceptions of the resource in question, rather than by following common law in relation to that resource. 

2
An anomaly in the Tribunal’s approach

The significance of the Tribunal’s approach in the Ngāwhā case was reduced substantially by a qualification they placed on the Treaty interest of the local iwi. The Tribunal found that where ownership of an area of land had been lost, rangatiratanga had necessarily been lost as well.
 Thus, the guarantee in the Treaty of rangatiratanga over their taonga was qualified by the need for Māori to retain ownership of that resource. This appears to be departing from the traditional approach of the Tribunal in relation to taonga, where considerations of ownership (and thus rangatiratanga) are separate.
 The Tribunal has been clear in their consideration of the many claims in relation to rivers and harbours that ownership of adjacent land is not necessary: it is the interest in the river/harbour itself which engages the guarantee of rangatiratanga over taonga.
 Logically, the inquiry as to whether something amounts to taonga should be isolated from other considerations. Creating a requirement of retaining ownership of relevant land appears to be placing a significant burden on Māori claimants, a burden seemingly inconsistent with the general approach of the Tribunal in relation to both taonga and Treaty interpretation in a wider sense. The Tribunal has repeatedly endorsed the Court of Appeal’s approach in the landmark New Zealand Māori Council v Attorney-General case in which Cooke P advocated an interpretative approach consistent with the spirit of the Treaty, emphasising obligations of acting in good faith and reasonably.
 In light of these widely accepted obligations, the Tribunal’s requirement of ownership in this situation seems surprising and entirely out of place. Such a requirement seemingly penalises Māori for the Crown having not acted in good faith.
This issue has not yet been determined in relation to the Te Arawa geothermal claims; the preliminary report merely accepted the surface manifestations as taonga, holding the finding on the underground resource for further consideration of evidence.
 However, it seems likely the Tribunal would follow the precedent set in the Ngāwhā Report.

3
The courts and geothermal resources


The courts, as with many issues in this area, have yet to address the direct question of whether a geothermal resource can amount to taonga. However, the courts have appeared to accept some of the Tribunal’s findings in relation to geothermal resources.
 Taniwha, residing in the underground geothermal system, have been accepted as taonga of local Māori. Under the Resource Management Act 1991 decision-makers are required to recognise and provide for the relationship of Māori with their taonga - which in this case is taniwha.
 Although not engaging in a direct consideration of the boundaries of taonga, the courts appear to accept the approach of the Tribunal in relation to this resource; namely, taking account of Māori conceptions of the resource rather than limiting it to traditional Western notions. As with other areas where the courts have not had the opportunity to address issues of the interpretation of taonga, it is likely that the courts will follow the Tribunal’s basic approach (including the substantial qualification in relation to land ownership), however, it would be applied in light of practical considerations mandated by other aspects of the Treaty (and primarily the guarantee of rangatiratanga). 

F
The Right to Development 


The right to development is perhaps the biggest challenge facing the interpretation of taonga. If the right to development is not accepted, in effect the concept of taonga is limited to things of great cultural significance as at 1840. If the right to development is accepted there are two significant areas in which the concept of taonga could be broadened. First, taonga could encompass things which were known by Māori, but not to the extent which is known today (for example a belief in a geothermal system based on a taniwha myth developing to the scientific knowledge of a geothermal system that we have today). Further, the right to development could arguably encompass a right for the use of taonga to develop into a manner which was entirely unknown in 1840 (for example generation of electricity from a river). The Tribunal and the courts have departed substantially over their acceptance of this concept; the courts have refused to take the liberal approach of the Tribunal in accepting a full right to development.  The following section will canvass the reports and cases that have explored the right of development in relation to taonga, demonstrating the challenges which the concept poses.
1
The Tribunal: living rights


At present it is accepted on the part of the Tribunal that the Treaty embraces a right to development.
 The Muriwhenua Report in 1988 first considered a resource which was not known at the time of the signing of the Treaty.
 The Tribunal had to determine whether Muriwhenua iwi held a Treaty interest in fisheries beyond what was known or used in 1840. The Tribunal made several strong statements affirming that the Treaty includes a right of development.
 The Tribunal also held that the right to development is accepted in domestic and international law. 
The Tribunal report in 1990 concerning the allocation of radio frequencies explored the idea of the radio spectrum being a taonga, even though at the time of the signing of the Treaty neither party had any knowledge or idea that such a thing could ever exist.
 The Tribunal equated the radio spectrum to the offshore fishery which was considered in the Muriwhenua Report; in hindsight both had been part of the universe since creation.
 However, the Tribunal considered the spectrum to be a natural resource of all of mankind, incapable of possession by only one group – neither Treaty partner should have monopoly rights over the resource. In this report the Tribunal clearly identified the outer limits to the right to development in relation to taonga; whilst that right does exist, it is still constrained by that basic framework of recognising taonga as a something of great cultural significance. 

The Ngāi Tahu Sea Fisheries Report was a further major Tribunal report to consider the right to development. The Tribunal noted, on the basis of the Muriwhenua Report, that “it is by now a truism that Māori Treaty rights are not frozen as at 1840”.
 Thus, in the present case, the Tribunal accepted that taonga could extend to an offshore fishery which was not used at 1840. The Tribunal made a further observation qualifying the finding in the earlier Muriwhenua Report of the right to development being accepted in domestic and international law.
 It was noted that the Canadian case law relied on in the Muriwhenua Report had not yet been affirmed by the New Zealand courts; and that while the courts would likely follow that approach, the right could not yet be said to be part of our domestic law. Further, the right in international law was only an emerging one, although likely to become part of customary international law in the foreseeable future.
 

2
Considerations of rangatiratanga

In 1993 the Tribunal released its Preliminary Report on the Te Arawa Representative Geothermal Claims.
 The approaches taken in both the Muriwhenua and Ngāi Tahu Sea Fisheries Reports were cited with approval as affirming that Treaty rights are not frozen as at 1840.
 The Tribunal considered the generation of electricity from geothermal resources as a good example of developments which could not have been foreseen at 1840.
 The Tribunal made findings that the claimants had a right to develop resources under their land; however, it reserved decision on land which had passed out of Māori ownership. This is perhaps an indication of a further decision in line with the Ngāwhā Report requiring ownership of land in order for taonga to be recognised.
 Once again, the challenge facing the Tribunal is not the situations in which taonga can be recognised, but how to give effect to the guarantee of rangatiratanga. In this case, the concept of taonga was accepted as encompassing both the geothermal resource and the right to generate electricity from it. This finding is in sharp contrast to that of the Court in the Te Ika Whenua case discussed in more detail below. 


The 1998 Te Ika Whenua Rivers Report was a further significant step for the right to development in Treaty discourse.
 It was released several years after the Court of Appeal decision which denied Te Ika Whenua had a right to generate electricity from the rivers.
 This will be discussed in detail below, but at this stage the contrast between the two bodies’ approaches is important to note. The Tribunal’s report again addressed the question of whether a Treaty right existed which included a right to develop property or taonga. It was held, unwaveringly, that such a right did exist: following a long line of Tribunal reports, this was said to be the only reasonable interpretation of the Treaty.
 The Tribunal accepted the claimants’ arguments for the right to development, relying on the Preliminary Report on Te Arawa Representative Geothermal Claims and the Ngāi Tahu Sea Fisheries Report. Reference was also made to the United Nations Declaration on the Right to Development, as an example of the acceptance of the right in international law.
 The Tribunal did not comment on the international law status of the right, presumably content to rely on the position taken in the Ngāi Tahu Sea Fisheries Report that while it is an emerging right, it is likely to become widely accepted in the near future. 

As with other reports, the difficult question for the Tribunal was giving effect to the guarantee of rangatiratanga and the acceptance of the right to development. The Tribunal confirmed that the Crown’s actions in conferring the right to generate electricity on the power boards were in breach of Te Ika Whenua’s interest in the rivers.
 This stance stands in contrast to the view of the courts when investigating Te Ika Whenua’s interest in the right to generate electricity.
 The Tribunal’s report unwaveringly supports a full right of development; a right which is far from that which the courts were prepared to accept.   

Accepting the right to generate electricity from geothermal resources signals an important recognition from the Tribunal as to how far they will take this concept; a fair and liberal interpretation of taonga will encompass any reasonable developments from a resource which was held to be of cultural significance. 

2
The Court of Appeal: frozen or muddy rights?


While the courts have had the opportunity to make observations on the right to development, it is important to note they have not been required to address the issue on the same basis that the Tribunal has (due to the specific nature of claims before them). Notwithstanding this, several observations can be made about the marked inconsistency between the Tribunal’s stance and that taken in court cases that have explored aspects of the issue.


The first Court of Appeal case to discuss the limits of taonga, in terms of a right to development, was Tainui Māori Trust Board v Attorney-General.
 The Tribunal found that, on the basis of some limited use at 1840 and some contribution to the industry, coal could be considered a taonga. Therefore, the plaintiffs were entitled to compensation for a considerable proportion of the resource.
 In this case the Court appeared to accept that the Treaty does contain a right to develop taonga. Yet the result reached seems somewhat incongruous with the basic framework the courts and Tribunal have adopted in relation to taonga. The idea that something in which there was “apparently some limited use” could be considered taonga seems out of line with the benchmark of great cultural significance. Notwithstanding these criticisms, the case demonstrates the court’s potential receptiveness to the concept of a right to development. 

This approach seemed to be strengthened further by Te Runanga o Muriwhenua Inc v Attorney-General, in which the Treaty was referred to as a living instrument, to be applied in light of developing national circumstances.
 Again, in relation to the Māori language, the Privy Council in New Zealand Māori Council v Attorney-General noted that the obligations of the Crown were change depending on the situation which exists at a particular time.
 These cases appear to establish a strong precedent that the obligations of the Crown are flexible and context-dependent. 


Although the approach emerging from these cases appeared to be consistent with that of the Tribunal, when the courts fully addressed the right to development the result was in stark contrast. In Te Ika Whenua Cooke P limited the Crown’s obligations to Te Ika Whenua, in respect of rivers, to recognition of traditional food gathering and similar activities.
 Te Ika Whenua had contended that the Treaty included a right to develop their taonga, but Cooke P responded that, “however liberally Māori customary title and treaty rights may be construed, one cannot think they were ever conceived as including the right to generate electricity by harnessing water power”.
 

3
Inconsistency: a retreat from principle


The Court of Appeal has appeared unwilling to adopt the reasoning of the Tribunal in extending the definition of taonga to include activities or resources that were far beyond the contemplation of the parties at the signing of the Treaty. This is evident when the denial of the right to development in the Te Ika Whenua case is contrasted with the Tribunal’s repeated acceptance of it in the reports on the Te Arawa and Ngāi Tahu claims discussed above. The report on the Te Arawa claims serves as a particularly illuminating example of an acceptance of the right to generate electricity from an accepted taonga (geothermal resources), in contrast to the Court’s denial of the right to generate electricity from an accepted taonga (rivers) in Te Ika Whenua. 

This “traditional and somewhat muted approach” of the Court can be attributed largely to the nature of the issue in question.
  It should not be dismissed as internal inconsistency, but seen in the context in which it was adopted. The Treaty has guaranteed rangatiratanga over taonga. If the court accepts the Tribunal’s liberal approach to a right to development the ramifications are significant. Thus, in the Te Ika Whenua Rivers Report, the Tribunal did not expressly refute the Court of Appeal finding in Te Ika Whenua, instead attributing the limitation to the context in which it was decided.
 

A further interesting factor should be highlighted, and that is the courts’ use of international law. The Tribunal has repeatedly referred to international developments, particularly in the area of the right to development, where the Tribunal has noted its emerging status as a right at international law and its use in overseas jurisdictions.
 In contrast, reference to developments in international law has been noticeably absent from the major cases in this area.
 Developments at international law clearly support a right to development; thus, the courts’ approach to the right to development is now arguably inconsistent with that at international law, a fact which the courts appear not to have considered. 

G
Resources “So Linked” to Taonga


In Ngāi Tahu Māori Trust Board v Director-General of Conservation the Court of Appeal delivered a unique ruling in relation to the boundaries of taonga.
 Cooke P held that while a commercial whale-watching business was not a taonga of the Ngāi Tahu people, it was so closely linked to taonga and fishing (also guaranteed under Article II of the Treaty) that no reasonable Treaty partner could conclude that the principles of the Treaty were not relevant.
 Cooke P made the important qualification that the particular unique combination of facts influenced the decision, limiting the precedent value of the case.
 However, it is an important reflection of the potential willingness of the courts liberally to interpret Treaty rights. While the Court specifically denied that it was recognising a right to development, it effectively did so. Such a decision is significant merely for the result, even if the reasoning was absent. The granting to Ngāi Tahu of a right of preference for the whale-watching licence had significantly less political and economic ramifications than granting Te Ika Whenua an interest in the generation of electricity over the Rangitaiki and Whaeo Rivers. Bearing that in mind, this case, and the earlier Māori Council cases, are arguably support for the proposition that conceptually the courts are in agreement with the Tribunal’s approach to the right to development, but are significantly constrained by the effect of such a recognition.

V
AN EXPLANATION OF THE INCONSISTENCIES


The above discussion has canvassed the interpretation of taonga for the purposes of the Treaty by both the courts and the Waitangi Tribunal. There are significant areas where the two bodies appear to be in harmony, and there are areas where the courts have simply not addressed the issues of interpretation which the Tribunal have had to. However, crucially important is the fact that in major areas of interpretation, the courts and the Tribunal have departed from each other. The Tribunal is charged with exclusive authority to determine issues of interpretation,
 yet the courts, on significant issues of interpretation, have been reluctant to follow their lead. 

While the following section explores explanations for these inconsistencies, the mere existence of the difference can be seen to have a significant effect on the standing of both the Tribunal and the courts. The fact that a specialist body charged with exclusive authority from Parliament to investigate key matters (in this case the meaning and effect of the guarantee of rangatiratanga over taonga in Article II of the Treaty) has not been followed by the courts on all of those matters is very significant. It raises questions of the legitimacy of the courts’ approach. The Tribunal’s specialist members and procedures arguably place the Tribunal in a ‘better’ place to determine such matters than general appellate judges. Further, such inconsistencies undermine the general status of the Tribunal – future reports and recommendations relating to other matters are less likely to be respected and acted upon if a precedent of difference has established.   

The following section explores two key potential factors which could justify (to a degree) these inconsistencies: the fundamental differences between Māori and British culture and language, and the wider ramifications of finding that something is taonga for the purposes of the Treaty. 

A
The Cross-Cultural Challenge


The idea that communication between two different cultures (particularly two as different as Māori and British) is difficult is not new – academics have identified substantial problems in translating terms or concepts from one culture to another.
 In relation to the interpretation of taonga, simply put, Māori comprehension of the term (both at 1840 and today) is markedly different from that of a person with a British background. Ideas of a spiritual relationship with, and acting as a guardian of, natural resources are largely absent from traditional British conceptions of the natural world, at least as expressed in domestic legal systems. Thus, one can only expect great difficulties in a Western legal system attempting to recognise and give effect to Māori concepts. This discussion is not intended to justify an approach which does not recognise Māori values, but rather to acknowledge one reason behind the courts’ approach being somewhat more “muted and reluctant” than the Tribunal’s. The Tribunal has had the advantage of containing more Māori members, and hearing evidence in a lot more detail than is available to many cases heard before a court. The courts have relied on Tribunal reports to guide them; accordingly, Māori values have gradually become accepted as part of the relevant considerations for the courts – a substantial development which has influenced many of the more recent cases concerning Treaty interpretation.
 However, whilst Māori values have become increasingly incorporated into court decisions, the result in Te Ika Whenua still suggests that fundamental cultural differences have not been entirely reconciled. 

B
Rangatiratanga


The discussion of cases and reports above demonstrates that they have all been coloured by considerations of rangatiratanga.  Clearly, one cannot interpret the term taonga in isolation – it is part of the second Article of the Treaty and thus any consideration of it is necessarily a consideration of the effect of rangatiratanga. This is perhaps the most significant area where the recommendatory nature of the Tribunal shows – it has considerably more licence to address issues for what they are, and not be influenced to such a large degree by the political, social and economic effects of its decisions. In contrast, the decisions in court cases are binding (on the Crown Treaty partner, as upon private persons), so are necessarily weighed down by such considerations. This difference between the two bodies must be given considerable acknowledgement – as both an explanation and a justification (to a degree) for the sharp inconsistencies which are apparent between the two bodies’ approaches. The Tribunal has recognised that this factor plays a part in the courts’ judgments, perhaps to the point of refraining from more heavily criticising the judiciary.


There is another significant consideration raised by these inconsistencies; that is, the effect they have had on the Treaty guarantee of rangatiratanga. A strong argument can be made that the courts, in taking a conservative approach to the interpretation of taonga, are necessarily limiting the Crown’s guarantee of rangatiratanga in Article II. Due to the range of reasons argued above (for example being charged with exclusive authority, having only recommendatory powers, and being more open in nature to Māori ideas) the Tribunal’s approach is arguably, a more legitimate interpretation of the Treaty. Thus, for the courts to refuse to follow the Tribunal’s more liberal approach (in significant areas such as the right to development) seems to result in an undermining of the guarantee of rangatiratanga. The breadth of the acceptance of taonga directly correlates to the significance of the rangatiratanga guarantee. Inappropriately limiting the concept of taonga potentially removes any real effect of upholding the deeper guarantees in the Treaty.

VI
CONCLUSION


Above all, this discussion has demonstrated fundamental problems in the interpretation and application of the Treaty. These problems have been reflected in the differing approaches to the interpretation of ‘taonga’ taken by the courts and the Waitangi Tribunal. General principles of treaty interpretation shed some light on interpreting the terms of the Treaty; however, these still do not resolve the cultural and language differences which have posed such a challenge for incorporating an inherently Māori concept like taonga into our Western legal system. The range of case examples discussed above have created a basis from which one can contrast the relative agreement as to the basic concept of taonga with the inconsistent approaches which exist on more specific issues. Essentially, the courts and the Tribunal appear to be in substantial agreement as to the basic concept of taonga: conceptually, the courts accept it as encompassing matters of great cultural significance. Merely to reach this agreement is significant, requiring a substantial departure from traditional common law perceptions. However, the courts have appeared to come up against a line of how far they are willing to depart from those traditional perceptions. The decision in Te Ika Whenua demonstrates this eloquently; revealing both apparent acceptance of the Māori view of a river and a restriction on how far the courts are willing to take that in practice. This paper has essentially aimed to explore and capture the point beyond which the courts have thought it necessary to depart from the Tribunal.


While analysis of the line of agreement in interpretation is important in itself, wider considerations which influence both the results of the cases and the significance of them have also been discussed. The concept of rangatiratanga has been undoubtedly significant, colouring the decisions of the courts, specifically in relation to the breadth of the concept of taonga. As for the significance of the inconsistencies, considerations of rangatiratanga are once again relevant. Accepting the liberal boundaries of taonga as the Tribunal has drawn them can be viewed as expanding the Crown’s previous practical commitments to rangatiratanga, which the courts see as beyond their powers. This has resulted in substantial inconsistencies between the two bodies in relation to claims which have potentially significant ramifications. In essence, these inconsistencies are significant not merely for the fact they show different approaches between the two bodies, but because they lead to a further conclusion that the courts are limiting the Crown’s guarantee of rangatiratanga (albeit in light of the constraints discussed above).

Despite the issues still unresolved, it is vital, particularly in this area of law, to remain positive about the future potential for this area. Thus, while the courts’ and the Tribunal’s approaches are not currently consistent, that is by no means to say they could not be. Discussions to explore the factors influencing, and potential significance of, the decisions of the courts and the Tribunal in relation to one another can only aid in beginning the transition from conceptual agreement between the courts and the Tribunal to giving real effect to those concepts.

BIBLIOGRAPHY

I
CASES

A
Reported Cases

Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179 (HC).

Friends & Community of Ngāwhā Inc Soc & Ors v Minister of Corrections & Anor [2002] NZCA 332 (CA).

Huakina Development Trust v Waikato Valley Authority [1987] 1 NZLR 188 (HC).

New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 (CA).

New Zealand Māori Council v Attorney-General [1993] 1 NZLR 513 (PC).

Ngāi Tahu Māori Trust Board v Director-General of Conservation [1995] 3 NZLR 553 (CA).

Tainui Māori Trust Board v Attorney-General [1989] 2 NZLR 513 (CA).

Te Runanga o Muriwhenua Inc v Attorney-General [1990] 2 NZLR 641 (CA).
Te Runanganui o Te Ika Whenua Inc Soc v Attorney-General [1994] 2 NZLR 20 (CA).

B
Unreported Cases

Bleakley v Environment Risk Management Authority (2 May 2001) HC WN AP 177/00 (McGechan and Goddard JJ).
C
Quasi-Judicial Reports

Waitangi Tribunal Allocation of Radio Frequencies Report: Wai 26 (Department of Justice, Wellington, 1990).

Waitangi Tribunal Mohaka River Report: Wai 6 (Waitangi Tribunal, Wellington, 1992).

Waitangi Tribunal Motunui Waitara Report: Wai 6 (Department of Justice, Wellington, 1983)

Waitangi Tribunal Ngāwhā Geothermal Resource Report: Wai 304 (Brooker and Friend Ltd, Wellington, 1993).

Waitangi Tribunal Preliminary Report on the Te Arawa Representative Geothermal Resource Claims: Wai 153 (Brookers, Wellington, 1993).

Waitangi Tribunal Report of the Waitangi Tribunal on the Kaituna River Claim: Wai 4 (Department of Justice, Wellington, 1984).

Waitangi Tribunal Report of the Waitangi Tribunal on the Manukau Report: Wai 8 (Department of Justice, Wellington, 1985).

Waitangi Tribunal Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim: Wai 22 (Department of Justice, Wellington, 1988).

Waitangi Tribunal Report of the Waitangi Tribunal on the Te Reo Māori Claim: Wai 11 (Department of Justice, Wellington, 1986).

Waitangi Tribunal Te Ika Whenua – Energy Assets Report: Wai 212 (Department of Justice, Wellington, 1993).

Waitangi Tribunal The Petroleum Report: Wai 796 (Legislation Direct, Wellington, 2003).

Waitangi Tribunal Wai 262 – The Flora and Fauna and Cultural Intellectual Property Claim: Statement of Issues (Waitangi Tribunal, Wellington, 2006).
Waitangi Tribunal Wānanga Capital Establishment Report: Wai 718 (GP Publications, Wellington, 1999).

Waitangi Tribunal, Ngāi Tahu Sea Fisheries Report: Wai 27 (Brooker and Friend Ltd, Wellington, 1992).

Waitangi Tribunal, The Whanganui River Report: Wai 167 (Department of Justice, Wellington, 1999).
D
Government Publications

New Zealand Law Commission Adoption: Options for Reform (NZLC PP38, Wellington, 1999).

V
SECONDARY MATERIALS

A
Texts

Kawharu IH (ed) Waitangi: Māori and Pakeha Perspectives on the Treaty of Waitangi (Oxford University Press, Auckland, 1989).

Williams, David Mātauranga Māori and Taonga (Waitangi Tribunal, Wellington, 2001).

Metge, Joan and Patricia Laing Talking Past Each Other: Problems of Cross-Cultural Communication (Victoria University Press, Wellington, 1984).

Williams, HW Dictionary of the Māori Language (7 ed, Legislation Direct, Wellington, 2000).

Belgrave, Michael Merata Kawharu and David Williams (eds) Waitangi Revisited: Perspectives on the Treaty of Waitangi (Oxford University Press, Auckland, 2005).

B
Journals

Garrity, Brian “Conflict Between Māori and Western Concepts of Intellectual Property” (1996-1999) 8 Auck U LR 1193.

Rose, Carol “Possession as the Origin of Property” (1985) 52 U Chi L Rev 73.

Austin, Graeme W “Re-treating of Intellectual Property? The Wai 262 Claim and the Heuristics of Intellectual Property Law” (2003-2004) 11 Cardozo J of Intl & Comp Law 333.

Thomsen, Marlene “Recent Waitangi Tribunal River Reports and Implications for the ECNZ Split” (2000-2003) 9 Auck U LR 208.

Boast, Richard “Treaty of Waitangi: A Framework for Resource Management Law” (1989) 19 VUWLR 111.

Bielby, Steve “Section 3(1)(g) of the Town and Country Planning Act 1977” (1998-1999) 6 Auck U LR 60.

C
Electronic Sources

Ministry for Culture and Heritage <http://ww.mch.govt.nz> (last accessed 26 July 2006). 

� This paper will not specifically address the incorporation of taonga into New Zealand legislation. While this would be a valuable exercise it is beyond the scope of this paper.  





� The concept of rangatiratanga is enormously complex and perhaps the most significant of all the interpretation issues from the Treaty. This paper does not attempt to address the huge number of issues associated with rangatiratanga. However, the concept of taonga cannot be explored without reference to rangatiratanga. Accepting something is taonga essentially means Māori have the right to exercise rangatiratanga over that thing. Rangatiratanga conveys a range of meanings centered around self-determination and governance. Therefore, a finding of taonga raises potential questions of self-determination and governance over the thing in question. These implications must be noted when discussing the courts and the Tribunal recognising and giving effect to taonga.





� See for example Waitangi Tribunal Report of the Waitangi Tribunal on the Kaituna River Claim: Wai 4 (Department of Justice, Wellington, 1984) [Report of the Waitangi Tribunal on the Kaituna River Claim]; New Zealand Māori Council v Attorney-General [1993] 1 NZLR 513 (PC) [New Zealand Māori Council v Attorney-General 1993].


� New Zealand Māori Council v Attorney-General 1993, above n 3; Waitangi Tribunal Report of the Waitangi Tribunal on the Te Reo Māori Claim: Wai 11 (Department of Justice, Wellington, 1986) [Report of the Waitangi Tribunal on the Te Reo Māori Claim]; Barton-Prescott v Director-General of Social Welfare [1997] 3 NZLR 179 (HC); Te Runanganui o Te Ika Whenua Inc Soc v Attorney-General [1994] 2 NZLR 20 (CA) [Te Ika Whenua]; Waitangi Tribunal Te Ika Whenua – Energy Assets Report: Wai 212 (Department of Justice, Wellington, 1993) 13 [Te Ika Whenua – Energy Assets Report].





� See for example Report of the Waitangi Tribunal on the Te Reo Māori Claim, above n 4; Te Ika Whenua – Energy Assets Report, above n 4; Attorney-General v New Zealand Māori Council [1991] 2 NZLR 129 (CA) [Attorney-General v New Zealand Māori Council 1991]; Te Ika Whenua, above n 4.





� Te Ika Whenua, above n 4; Waitangi Tribunal, The Whanganui River Report: Wai 167 (Department of Justice, Wellington 1999) [Whanganui River Report].





� See for example Waitangi Tribunal Preliminary Report on the Te Arawa Representative Geothermal Resource Claims: Wai 153 (Brookers, Wellington, 1993) [Preliminary Report on the Te Arawa Representative Geothermal Resource Claims]; Te Ika Whenua, above n 4.


� HW Williams Dictionary of the Māori Language (7 ed) (Legislation Direct, Wellington, 2000) 381.





� See for example, Barton-Prescott v Director-General of Social Welfare, above n 4; Attorney-General v New Zealand Māori Council 1993, above n 3; Report of the Waitangi Tribunal on the Te Reo Māori Claim, above n 4; Report of the Waitangi Tribunal on the Kaituna River Claim, above n 3.





� Report of the Waitangi Tribunal on the Kaituna River Claim, above n 3, para 4.7.





� Waitangi Tribunal Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim: Wai 22 (Department of Justice, Wellington, 1988) para 10.22 [Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim].





�  Report of the Waitangi Tribunal on the Te Reo Māori Claim, above n 4, para 4.2.3.





� Te Ika Whenua – Energy Assets Report, above n 4, 13.


� Waitangi Tribunal Ngāwhā Geothermal Resource Report: Wai 304 (Brooker and Friend Ltd, Wellington, 1993) para 7.6.1 [Ngāwhā Geothermal Resource Report].





� Waitangi Tribunal The Petroleum Report: Wai 796 (Legislation Direct, Wellington, 2003) para 5.3 [The Petroleum Report].





� See for example Te Ika Whenua, above n 4, 24 Cooke P; New Zealand Māori Council v Attorney-General 1993, above n 3, 517 Lord Woolf.





� See for example Te Ika Whenua, above n 4. 


� See for example Waitangi Tribunal Motunui Waitara Report: Wai 6 (Department of Justice, Wellington, 1983) para 10.1 [Motunui Waitara Report]; Waitangi Tribunal Report of the Waitangi Tribunal on the Manukau Claim: Wai 8 (Department of Justice, Wellington, 1985) para 8.2 [Report of the Waitangi Tribunal on the Manukau Claim].





� See for example New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641, 662 (CA) Cooke P [New Zealand Māori Council v Attorney-General 1987].





� Motunui Waitara Report, above n 18, para 10.1.





� See for example Motunui Waitara Report, above n 18, para 10.2; Report of the Waitangi Tribunal on the Manukau Claim, above n 18, para 8.2. 





� Motunui Waitara Report, above n 18, para 10.1.





� Report of the Waitangi Report on the Manukau Report, above n 18, para 8.2.





� Report of the Waitangi Report on the Manukau Report, above n 18, para 8.2.





� See for example Te Ika Whenua, above n 4.





� Motunui Waitara Report, above n 18, para 10.2.





� David Williams “Unique Relationship between Crown and Tangata Whenua?” in IH Kawharu (ed) Waitangi: Māori and Pakeha Perspectives of the Treaty of Waitangi (Oxford University Press, Auckland, 1989) 81, 81 [Williams “Unique Relationship between Crown and Tangata Whenua”].





� Bruce Biggs “Humpty-Dumpty and the Treaty of Waitangi” in Kawharu (ed), above n 27, 300, 307.





� See for example “Report of the Waitangi Tribunal on the Manukau Claim”, above n 18; “The Whanganui River Report”, above n 6. 





� Brian Garrity “Conflicts Between Western and Māori Concepts of Intellectual Property” (1996-1999) 8 Auck U LR 1193, 1196.





� David Williams Mātauranga Māori and Taonga (Waitangi Tribunal, Wellington, 2001) para 2.1 [Williams Mātauranga Māori].





� See for example New Zealand Māori Council v Attorney-General 1987, above n 19; Huakina Development Trust v Waikato Valley Authority [1987] 1 NZLR 188 (HC). This is perhaps also a reflection of a shift in legislative attitude: for example, the Resource Management Act 1991 and Te Ture Whenua Act 1993 both give considerable weight to Māori values and interests.


� See for example Friends & Community of Ngāwhā Inc Soc & Ors v Minister of Corrections & Anor [2002] NZCA 332, para 19 (CA) Blanchard J for the Court. While the court acknowledged Māori considerations, they did not factually accept that the relationship between Māori and the taniwha would be adversely affected, a finding which appeared to be contrary to the evidence.





� Steve Bielby “Section 3(1)(g) of the Town and Country Planning Act 1977” (1998-1999) 6 Auck U LR 60, 62.





� See for example Waitangi Tribunal Te Ika Whenua Rivers Report: Wai 212 (GP Publications, Wellington, 1998) [Te Ika Whenua Rivers Report]; Te Ika Whenua, above n 4.





� Ngāwhā Geothermal Resource Report, above n 14; Te Ika Whenua, above n 4.





� Report of the Waitangi Tribunal on the Kaituna River Claim, above n 3; Report of the Waitangi Tribunal on the Manukau Claim, above n 18.


� See for example Report of the Waitangi Tribunal on the Te Reo Māori Claim, above n 4; Report of the Waitangi Tribunal on the Kaituna River Claim, above n 3; Ngāwhā Geothermal Resource Report, above n 14.





� See for example Te Ika Whenua, above n 4.





� See for example Report of the Waitangi Tribunal on the Te Reo Māori Claim, above n 4; Report of the Waitangi Tribunal on the Manukau Claim, above n 18, para 8.1.


� Report of the Waitangi Tribunal on the Manukau Claim, above n 18, para 8.1.





� Waitangi Tribunal Allocation of Radio Frequencies Report: Wai 26 (Department of Justice, Wellington, 1990) [Allocation of Radio Frequencies Report].





� Allocation of Radio Frequencies Report, above n 42, para 8.3.





� Waitangi Tribunal Wānanga Capital Establishment Report: Wai 718 (GP Publications, Wellington, 1999) para 5.6 [Wānanga Capital Establishment Report].





� Wānanga are modern tertiary education providers based on an ancient Maori institution of advanced learning known as whare wānanga: Wānanga Capital Establishment Report, above n 44, para 2.1.


� Attorney-General v New Zealand Māori Council 1991, above n 5.





� Attorney-General v New Zealand Māori Council 1991, above n 5, 135 Cooke P.





� See for example Report of the Waitangi Tribunal on the Te Reo Māori Claim, above n 4; Attorney-


General v New Zealand Māori Council 1991, above n 5. 





� Maui Solomon “The Wai 262 Claim: A Claim by Māori to Indigenous Flora and Fauna: Me o Rātou Taonga Katoa” in Michael Belgrave, Merata Kawharu and David Williams (eds) Waitangi Revisited: Perspectives on the Treaty of Waitangi (Oxford University Press, Auckland, 2005) 213, 213.





� Williams Mātauranga Māori, above n 31. 


� Williams Mātauranga Māori, above n 31, 25.





� Ministry for Culture and Heritage <http://ww.mch.govt.nz> (last accessed 26 July 2006). The Protected Objects Amendment Bill has been considered by the Government Administration Select Committee and is awaiting final proceedings through the House before enactment.


� Barton-Prescott v Director-General of Social Welfare, above n 4, 184 Gallen, Goddard JJ. The Court also held that the Treaty was designed to have general application, and must colour all matters to which it has relevance, rather than being confined to areas where it has been incorporated into legislation.





� Barton-Prescott v Director-General of Social Welfare, above n 4, 183 Gallen, Goddard JJ. 





� New Zealand Law Commission Adoption: Options for Reform (NZLC PP38, Wellington, 1999) para 334.


� Te Ika Whenua, above n 4.


� See for example Whanganui River Report, above n 6, 281; Te Ika Whenua Rivers Report, above n 35, 84.


� The Tribunal has emphasised the relationship of Maori with rivers; rather than owning or possessing it, they form a relationship of guardianship and use. See for example Whanganui River Report, above n 6, 48-59.





� Whanganui River Report, above n 6, 17.





� Te Ika Whenua, above n 4, 26 Cooke P.


� Te Ika Whenua, above n 4, 24 Cooke P.





� Ngāwhā Geothermal Resource Report, above n 14, para 1.1.3.


� See for example The Petroleum Report, above n 15, para 5.3; Motunui Waitara Report, above n 18, para 10.1. 





� Ngāwhā Geothermal Resource Report, above n 14, para 3.14.2. 





� Ngāwhā Geothermal Resource Report, above n 14, para 4.5.3.





� Ngāwhā Geothermal Resource Report, above n 14, para 4.5.1.





� Ngāwhā Geothermal Resource Report, above n 14, para 4.6.3.





� See for example Waitangi Tribunal Mohaka River Report: Wai 119 (Brooker and Friend Ltd, Wellington, 1992); Report of the Waitangi Tribunal on the Kaituna River Claim, above n 3.


� New Zealand Māori Council v Attorney-General 1987, above n 19, 663 Cooke P.





� Preliminary Report on the Te Arawa Representative Geothermal Resource Claims, above n 7, para 4.1. 





� Friends & Community of Ngawha Inc Soc & Ors v Minister of Corrections & Anor, above n 33, para 24 Blanchard J for the Court. 





� See for example Friends & Community of Ngawha Inc Soc & Ors v Minister of Corrections & Anor, above n 3, para 19 Blanchard J for the Court.





� Preliminary Report on the Te Arawa Representative Geothermal Resource Claims, above n 7, para 4.2; Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim, above n 11, para 11.6.5.





� Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim, above n 11.


� Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim, above n 11, para 11.6.5.





� Allocation of Radio Frequencies Report, above n 42, para 8.3.





� Allocation of Radio Frequencies Report, above n 42, para 8.3.





� Waitangi Tribunal Ngāi Tahu Sea Fisheries Report: Wai 27 (Brooker and Friend, Wellington, 1992) para 10.1 [Ngāi Tahu Sea Fisheries Report]. 





� Ngāi Tahu Sea Fisheries Report, above n 78, para 10.2.4.


� As discussed in following sections, New Zealand courts have been somewhat more reluctant to accept this right than predicted by the Tribunal in this report.





� Preliminary Report on the Te Arawa Representative Geothermal Resource Claims, above n 7.





� Preliminary Report on the Te Arawa Representative Geothermal Resource Claims, above n 7, para 4.





� Preliminary Report on the Te Arawa Representative Geothermal Resource Claims, above n 7, para 4.4.





� The Tribunal noted the claimant’s Treaty right would probably amount to a priority in the granting of resource consent to develop the geothermal resource: Preliminary Report on Te Arawa Representative Geothermal Claims, above n 7, para 4.4.


� Te Ika Whenua Rivers Report, above n 35.





� Te Ika Whenua, above n 4.





� Te Ika Whenua Rivers Report, above n 35, 121.





� Te Ika Whenua Rivers Report, above n 35, 123.





� Te Ika Whenua Rivers Report, above n 35, 121.





� Te Ika Whenua, above n 4.





� Tainui Māori Trust Board v Attorney-General [1989] 2 NZLR 513 (CA).





� Tainui Māori Trust Board v Attorney-General, above n 92, 529 Cooke P.


� Te Runanga o Muriwhenua Inc v Attorney-General [1990] 2 NZLR 641, 645 (CA) Cooke P.





� New Zealand Māori Council v Attorney-General 1993, above n 3, 517 Lord Woolf.





� Te Ika Whenua, above n 4, 24 Cooke P.





� Te Ika Whenua, above n 4, 24 Cooke P.





� Te Ika Whenua Rivers Report, above n 35, 120.





� Te Ika Whenua Rivers Report, above n 35, 128.





� See for example Ngāi Tahu Sea Fisheries Report, above n 78, para 10.1; Te Ika Whenua Rivers Report, above n 35, 116,121.





� See for example Te Ika Whenua, above n 4; Ngati Apa, Ngati Koata & Ors v Ki Te Tau Ihu Trust & Ors [2003] NZCA 117 (CA). 


� Ngāi Tahu Māori Trust Board v Director-General of Conservation [1995] 3 NZLR 553 (CA).





� Ngāi Tahu Māori Trust Board v Director-General of Conservation, above n 102, 560 Cooke P.





� Ngāi Tahu Māori Trust Board v Director-General of Conservation, above n 102, 562 Cooke P.


� Treaty of Waitangi Act 1975, section 5(2).


� See for example Carol Rose “Possession as the Origin of Property” (1985) 52 U Chi L Rev 73, 81; Joan Metge and Patricia Laing Talking Past Each Other: Problems of Cross-Cultural Communication (Victoria University Press, Wellington, 1984) 24.





� See for example Bleakley v Environment Risk Management Authority (2 May 2001) HC WN AP 177/00 (McGechan and Goddard JJ).


� Te Ika Whenua Rivers Report, above n 35, 128.





PAGE  
37

