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CHAPTER I: INTRODUCTION
New Zealand is surrounded by vast expanses of ocean with the marine area under its Exclusive Economic Zone jurisdiction covering an order of magnitude greater than its land mass.
 Its long and highly indented coastline stretches for approximately 12,000 kilometres with its northernmost part, which is Raoul Island in the Kermadec Group, in the subtropics at 29°S, while its southern limit, which is Campbell island, at 52 29°S is subantarctic.
 The coast is varied, comprising rocky shores, cliffs, harbours, sheltered and exposed beaches, fiords and bays, and it is this combination of physical conditions, latitudinal extent and geographic isolation which has contributed to a rich and varied marine flora and fauna, including many endemic species.
 Marine scientists estimate that perhaps as much as 80 percent of New Zealand’s biodiversity is found in the sea.
 About 8000 marine species have been described in New Zealand waters, including 41 marine mammals, 964 fish (of which 108 are endemic), 2000 molluscs, 350 sponges, 400 echinoderms, 900 species of seaweeds and 700 species of micro-algae.
 There are, however, many more species to be discovered, with seven new species being identified on average each fortnight.
Thirty-six years ago, in 1966, a group of marine scientists and divers were, for the first time in New Zealand, promoting the idea of marine reserves.
 It took them more than 10 years to achieve the necessary changes in public opinion and the subsequent enactment of the Marine Reserves Act 1971 (“the MRA”). The first marine reserve to be established under the MRA was the Cape Rodney to Okakari Point Marine Reserve situated on the North East coast 100 km north of Auckland at Leigh in 1975.
 Since then 16 marine reserves have been established, (see Appendix A)- substantial number of these amidst a great deal of controversy.
 
In this essay, I start from the premise that a network of marine reserves is necessary to conserve both biodiversity and fisheries. The Scientific Consensus Statement On Marine Reserves and Marine Protected Areas which was produced by a body consisting of 161 leading marine scientists and experts of marine reserves from various nations and all employed by academic institutions sets out the conclusions that they reached on the ecological effects of a network of marine reserves as follows:

Ecological effects within reserve boundaries:
1) Reserves result in long-lasting and often rapid increases in the abundance, diversity and productivity of marine organisms.

2) These changes are due to decreased mortality, decreased habitat destruction and to indirect ecosystem effects.

3) Reserves reduce the probability of extinction for marine species resident within them.
4) Increased reserve size results in increased benefits but even small reserves have positive effects.
5) Full protection (which usually requires adequate enforcement and public involvement) is critical to achieve this full range of benefits. Marine protected areas do not provide the same benefits as marine reserves.


Ecological effects outside reserve boundaries:
1) In the few studies that have examined spillover effects, the size and abundance of exploited species increase in areas adjacent to reserves.
2) There is increasing evidence that reserves replenish populations regionally via larval export.

Ecological effects of reserve networks:

1)
There is increasing evidence that a network of reserves buffers against the vagaries of 

environmental variability and provides significantly greater protection for marine 

communities than a single reserve.


2)
An effective network needs to span large geographic distances and encompasses a 

substantial area to protect against catastrophes and provide a stable platform for the 

long-term persistence of marine communities.

Despite such international scientific consensus, there have, in New Zealand, not been any marine reserves established since the Te Tapuwae o Rongokako marine reserve which was established in 1999. There are currently ten marine reserve applications which have been notified but have yet to be determined.
 The oldest of these is the Kaikoura Marine Reserve Application which was initially notified in February 1992. Increasingly, one of the most significant issues to be resolved in the establishment of marine reserves relate to Maori concerns that they will lose their customary fishing rights to gather kaimoana from their rohe moana. 
This essay provides an analysis of the interrelationship between Maori customary fishing and the establishment of marine reserves. Chapter Two sets the scene by providing a background of the legislative and policy framework under which marine reserves are established. Chapter Three sets out the legal underpinnings of the customary fishing rights which Maori enjoy in New Zealand. Chapter Four examines the way in which Maori concerns have been considered under the current legislative framework by using as a case study the Paraninihi Marine Reserve Application and finally in Chapter Five I provide a conclusion.
CHAPTER II: MARINE RESERVES- LEGISLATIVE AND POLICY FRAMEWORK
This chapter will briefly set out the legislative and policy framework under which marine reserves are established.  

II.1
Government Policy
The government’s policy in relation to marine reserves is set out in The New Zealand Biodiversity Strategy
 (“the Biodiversity Strategy”). The Biodiversity Strategy fulfils, in part, New Zealand’s commitments, under the international Convention on Biological Diversity, to help stem the loss of biodiversity worldwide
 and its purpose is to “establish a strategic framework for action, to conserve and sustainably use and manage New Zealand’s biodiversity”
. The Biodiversity Strategy includes a goal for marine protection contained in Objective 3.6 and the accompanying Actions which state:

Objective 3.6
Protecting marine habitats and ecosystems
Protect a full range of natural marine habitats and ecosystems to effectively conserve marine biodiversity, using a range of appropriate mechanisms, including legal protection.
 


Actions:
 (a) 
Develop and implement a strategy for establishing a network of areas that protect marine biodiversity, including marine reserves, world heritage sites, and other coastal and marine management tools such as mataitai and taiapure areas, marine area closures, seasonal closures and area closures to certain fishing methods.



Key players: DoC, Mfish, TPK, RCs, iwi/hapu, fishing industry, NGOs

(b) 
Achieve a target of protecting 10 percent of New Zealand's marine environment by 2010 in view of establishing a network of representative protected marine areas. 

 



Key players: DoC, Mfish, TPK, RCs, iwi/hapu, fishing industry, NGOs


(c)
Review the Marine Reserves Act 1971 to better provide for the protection of 


marine biodiversity, including extending its jurisdiction to protect marine biodiversity 

within and beyond the 12 mile limit.



Key players: DoC, Mfish, MFAT, iwi/hapu, NGOs


(d)
Promote and encourage individual and community initiatives to protect, 



maintain and restore habitats and ecosystems that are important for marine 


biodiversity.


Key players: DoC, MfE, RCs, Mfish, iwi/hapu, fishing industry, coastal; 



resource users, NGOs

In relation to Actions (a) and (b) of Objective 3.6 of the Biodiversity Strategy, the term “marine protected areas” is not defined in the Biodiversity Strategy beyond the list of what it could include in Action (a) of Objective 3.6, namely, marine reserves, world heritage sites, and other coastal and marine management tools such as mataitai and taiapure areas, marine area closures, seasonal closures and area closures to certain fishing methods. This definition is quite broad and consequently, has been criticised as meaningless.

In relation to Action (a) of Objective 3.6 of the Biodiversity Strategy, the Department of Conservation (“DOC”) and the Ministry of Fisheries (“MFish”) are currently in the process of developing a Marine Protected Areas Strategy (“the MPA Strategy”) to implement Action (a) of Objective 3.6. 
MFish have stated that "The Marine Protected Areas Strategy will also take into account the potential contributions that other protection mechanisms – including the Resource Management Act, seafood industry voluntary agreements, and cable protection zones – might make to a network of marine protected areas"
 thus suggesting a focus on a wide range of mechanisms that may be used to constitute a Marine Protected Area (“MPA”).   
 

A broad definition of MPA may potentially mean the establishment of few marine reserves as there are so many other forms of “protection” that could make up the ten percent of the coastal marine area that has been set aside for MPAs. For instance, one could argue, in the widest possible sense of the term, that the whole sea is "protected" under the operation of the Quota Management System as sustainable management is one of the purposes of the 1983 and 1996 Fisheries Acts. This would, however, be a gross misrepresentation of what was intended under the Biodiversity Strategy.
 

Some of the mechanisms proposed to be used in the current definition of MPA have very little to do with the “protection” of biodiversity, for instance, mechanisms which protect recreational fishing, or exist to prevent damage to submarine cables do not have, as their primary goal, the protection of biodiversity and thus do not sit well with the concept of an MPA.
It is beyond the scope of this essay to provide a critique of the MPA Strategy. It must however, be pointed out that the all-encompassing definition of MPA combined with the fact that the MPA Strategy lacks a more concrete definition, in that it does not stipulate what percentage of the 10% is intended to constitute marine reserves, has resulted in further criticism from proponents of marine reserves who point out that the ad-hoc method by which marine reserves are currently not being established will not result in the creation of a network of marine reserves.  
In relation to Action (b) of Objective 3.6 of the Biodiversity Strategy, since the Biodiversity strategy was launched, no new marine reserves have been implemented.

In relation to Action (c) of Objective 3.6 of the Biodiversity Strategy, the MRA was last year reviewed and this review has culminated in the introduction to the House on 15 October 2002 of the Marine Reserves Bill 2002.

II.2
The Marine Reserves Act Establishment Process
The process under which marine reserves are established is set out in section 5 of the MRA. An application to establish a marine reserve may be made by:


(i)
Any university within the meaning of the Universities Act 




1961:


(ii)
Any body appointed to administer land subject to the Reserves 



Act 1977 if such land has frontage to the seacoast:


(iii)
Any body corporate or other organisation engaged in or having 



as one of its objects the scientific study of marine life or natural 



history:


(iv)
Maori iwi or hapu who have tangata whenua status over the 



area:


(v)
The Director-General of Conservation.

The applicant must then consult with the Director-General of Conservation (“the Director-General”) before publishing a notice of intention to apply for an Order in Council declaring the area a marine reserve.
 The notice of intention must, inter alia, state the place where a plan showing the boundaries of the proposed marine reserve may be inspected, give a general description of the area proposed to be declared a marine reserve, and ask persons wishing to object to the establishment of the proposed reserve to send their written objections within 2 months from the date of first publication of the notice to the Director-General and send a copy to the applicant.

The applicant must also give notice in writing of the proposed marine reserve to certain specified persons, including, all persons owning any estate or interest in land in or adjoining the proposed reserve, and any local authority or public body in which the foreshore or the control of the foreshore is vested if that foreshore or any part of it is within the area proposed as a marine reserve.

The applicant may, on receiving a copy of objections, answer those objections in writing to the Director-General within 3 months from the date of first publication of the notice of intention.
 The Director-General shall refer any objections received and any answer received from the applicant to the Minister of Conservation (“the Minister”).

The Minister then has to undergo a three step process. Firstly, he
 must decide whether or not to uphold any of the objections. If he decides to uphold any of the objections the area will not be declared a marine reserve.
 In making this decision, the Minister is not bound by any formal procedure but must take into account all submissions made by or on behalf of the objector and any answer made to the objection by the applicant and, if the applicant is the Director-General, any report on the objection and the application the Minister may have obtained from an independent source.
 The objection must be upheld if the Minister is satisfied that declaring the area a marine reserve would—


(a)
Interfere unduly with any estate or interest in land in or adjoining the 



proposed reserve:



(b)
Interfere unduly with any existing right of navigation:



(c)
Interfere unduly with commercial fishing:



(d)
Interfere unduly with or adversely affect any existing usage of the area 



for recreational purposes:



(e)
Otherwise be contrary to the public interest.

The Director-General must then notify the applicant and any objectors in writing of the Minister's decision, together with the grounds for that decision.

If none of the objections are upheld, the second step in the decision making process is that the Minister must decide whether declaring the area a marine reserve will be in the best interests of scientific study and will be for the benefit of the public, and it is expedient that the area should be declared a marine reserve.
 In making this second part of his decision, the Minister is able to include, at his discretion, any conditions, including but not limited to conditions providing for the cost of marking the boundaries of the marine reserve, or, a condition permitting fishing. 

Should he decide that declaring the area a marine reserve will be in the best interests of scientific study and will be for the benefit of the public, and it is expedient that the area should be declared a marine reserve the third and final stage of the decision making process is that the Minister must ask the Ministers of Transport and Fisheries for their concurrence.
 In undertaking their functions, section 4 of the Conservation Act 1987 requires the Minister, the Director-General and the Department to be interpret and administer the MRA so as to give effect to the principles of the Treaty of Waitangi, at least to the extent that the provisions of the MRA are not clearly inconsistent with those principles.
  
CHAPTER III: MAORI CUSTOMARY FISHING IN NEW ZEALAND

Since their arrival in New Zealand, Maori, like many other indigenous peoples, have harvested fish, indigenous plants, and animals for sustenance. Hunting, fishing and gathering is also of great spiritual importance to indigenous peoples, as it is a defining aspect of the relationship they have with their environment. During the last two decades, there have been increasing calls by Maori to restore many of their customs and practices in relation to the harvest of indigenous fish, plants and animals.
 There have also been several well-publicised cases of the unauthorised harvest of fish and animals, for instance, where the Maori defendants have argued for a defence based on their traditional rights to harvest keruru. This has resulted in a continuing, and sometimes antagonistic, debate in New Zealand between “preservationists” and “pro-harvesters”. 

The common law doctrine of Aboriginal title, recognising that prior to colonisation indigenous peoples exercised property rights over territory, provides that indigenous people may be entitled to a bundle of rights recognised by the common law as a species of property right. There are cases currently before the New Zealand courts alleging unextinguished Aboriginal title to rivers, the foreshore, seabed and other areas. The doctrine of Aboriginal title also recognises that “non-territorial” customary rights
 to hunt, fish and gather may be claimed even where there is no claim for ownership of the land itself. 

This section will provide an analysis of any customary rights that Maori may have to harvest fish in the context of New Zealand’s current legislative framework. I start by setting out the background to Maori customary fishing rights, firstly, in the context of the common law doctrine of Aboriginal title, and then secondly, under the Treaty of Waitangi, before examining the way in which Maori customary fishing has recently been settled by the Crown in New Zealand.

III.1
Maori Customary Fishing under the Treaty of Waitangi

Maori fishing rights were preserved by Article 2 of the English version of the Treaty of Waitangi (“the Treaty”) which states as follows:

Her Majesty the Queen of England confirms and guarantees to the Chiefs and Tribes of New Zealand, and to the respective families and individuals thereof, the full, exclusive and undisturbed possession of their Lands and Estates, Forests, Fisheries, and other properties which they may collectively or individually possess, so long as it is their wish and desire to retain the same in their possession; but the Chiefs of the United Tribes and the individual Chiefs yield to Her Majesty the exclusive right of Preemption over such lands as the proprietors thereof may be disposed to alienate, at such prices as may be agreed upon between the respective Proprietors and persons appointed by Her Majesty to treat with them in that behalf.

Consequent upon Article Two of the Treaty, Maori customary fishing has been recognised in successive statutes dealing with the regulation of fishing in New Zealand. 

III.2
Maori Customary Fishing under Common Law Aboriginal Title 

Aboriginal title has been described as follows:

Aboriginal title is a compendious expression to cover the rights over land and water enjoyed by the indigenous or established inhabitants of a country up to the time of its colonisation. On the acquisition of the territory, whether by settlement, cession or annexation, the colonising power acquires a radical or underlying title that goes with sovereignty. Where the colonising power has been the United Kingdom, that title vests in the Crown. But, at least in the absence of special circumstances displacing the principle, the radical title is subject to the existing native rights. These native rights cannot be extinguished (at least in times of peace) otherwise than by the free consent of the native occupiers, and then only to the Crown and in strict compliance with the provisions of any relevant statutes. The nature and incidence of aboriginal title are matters of fact dependent on the evidence in any particular case and on the approach of the Court considering the issue. The Treaty of Waitangi 1840 guaranteed to Maori, subject to British kawanatanga or government, their tino rangatiratanga and their taonga. In doing so the treaty must have intended effectively to preserve for Maori their customary title.
 

In the 18th century international law recognised three ways of acquiring sovereignty: by conquest, by cession, and, by the occupation of territory that was defined as “terra nullius”, which literally means “land of no-one”.  However, the application of the doctrine of terra nullius went further than its literal meaning would suggest. Where land was populated by “backward peoples”, it was treated as though it was unoccupied and so, any acquisition by a new sovereign was treated as if it had been by occupation or settlement of a territory that was terra nullius. 

The content of Aboriginal title is very fact specific, as it is determined by enquiring into the laws and customs of the indigenous society and their connection to the land and waters. Consequently, if the way of life of an indigenous people included hunting, fishing and gathering then Aboriginal title would include the right to engage in traditional activities such as the right to hunt, fish and gather native plants and animals. The Australian courts,
 the Canadian courts,
 and the Privy Council
 all accept that Aboriginal title includes the right to hunt, fish and gather native plants and animals. The situation is similar in New Zealand. Williamson J stated in Te Weehi v Regional Fisheries Officer that in his view, a customary right to take shellfish from the sea along the foreshore need not necessarily relate to ownership of the foreshore and consequently such “non-territorial” customary rights were valid.
 Aboriginal title may also include an element of commercial exploitation if traditional society included such a right. 

Aboriginal title may be extinguished by statute or by relinquishment. Extinguishment of Aboriginal title by statute requires the manifestation of a clear and plain intention on the part of the legislature to extinguish and thereby expropriate Aboriginal title. In Te Weehi Williamson J stated:

The customary right involved has not been expressly extinguished by statute and I have not discovered or been referred to any adverse legislation or procedure which plainly and clearly extinguishes it. It is a right limited to the Ngai Tahu tribe and its authorised relatives for personal food supply… It follows that I prefer the reasoning in the Weepu decision concerning the preservation of customary rights unless extinguished rather than the view that such rights are excluded unless specifically preserved or created in a statute.

Where the statute is inconsistent with any claimed Aboriginal title, the statute prevails and Aboriginal title may be said to be impliedly extinguished. An intention to extinguish may be implied where extinguishment is necessary to the purpose of the legislation and the legislative scheme in question is incapable or impossible of co-existence with the Aboriginal title to hunt or fish.
 

Extinguishment of Aboriginal title by relinquishment may occur by cession or sale, or by abandonment. If the traditional connection of the indigenous community with the customary practice has been lost, that is, if continuity of that practice cannot be demonstrated, then extinguishment of Aboriginal title by abandonment will be seen to have occurred
.  

There has been some uncertainty in New Zealand about the exact nature of the legal claims which Maori make in relation to some traditional uses as to whether such claims derive from common law Aboriginal title or from the Treaty. This uncertainty was expressed in the preamble to the Fisheries Deed of Settlement dated 23rd September 1992 between the Crown and Maori as follows:


A.
By the Treaty of Waitangi the Crown confirmed and guaranteed to the Chiefs, 


tribes and individual Maori full exclusive and undisturbed possession and te tino 


rangatiratanga of their fisheries.


B.
Section 88(2) of the Fisheries Act 1983 provides: Nothing in this Act shall 


affect any Maori fishing rights.


C.
There has been uncertainty and dispute between the Crown and Maori as to the 


nature and extent of Maori fishing rights in the modern context as to whether they 

derive from the Treaty and/or common law (such as by customary law or 


aboriginal title or otherwise) and as to the import of section 88(2) of the Fisheries Act 

1983 and its predecessors.


D.
Maori have claimed in proceedings in the High Court and in various claims to 


the Waitangi Tribunal that the Quota Management System introduced by 



legislation in 1986 is unlawful and in breach of the principles of the Treaty of 


Waitangi or has no application to Maori fisheries including commercial 



fisheries and obtained interim relief from the High Court and Court of Appeal 


declaring that the Crown ought not to take further steps to bring the fisheries 


within the Quota Management System.

It is beyond the scope of this essay to examine in any great detail the exact source of Maori fishing claims except to note that resolution of this issue depends on what status one accords the Treaty, an issue which is itself controversial. The relevant New Zealand cases
 have referred to Canadian and Australian jurisprudence which may not be entirely relevant to New Zealand, as the colonising powers of Canada and Australia did not tend to enter into treaties with the indigenous peoples of those nations. If, in New Zealand, the Treaty is viewed as a Deed of Cession, then, relying on the well established principle that Aboriginal title may be extinguished by cession, one must conclude that the common law doctrine of Aboriginal title is not applicable where the relevant resource right has been ceded under the Treaty and thus all claims which Maori have in connection with that resource right must, at a theoretical level emanate from the articles of the Treaty.  
In any case, the issue may be seen to be purely academic, because in practical terms the content of the rights remain the same, as reflected in the following passage from Cooke P’s judgement in Te Runanganui o Te Ika Whenua Inc Society v Attorney-General:


There are difficulties in formulating legal claims, some of which have been touched on in this 
judgment. But, in the light of the theme of the judgment under appeal, it is as well to underline 
that in recent years the Courts in various jurisdictions have increasingly recognised the 
justiciability of the claims of indigenous peoples - the Canadian Courts by developing the 
principle of fiduciary duty linked with aboriginal title, in cases including Hamlet of Baker 
Lake v Minister of Indian Affairs and Northern Development (1979) 107 DLR (3d) 513; 
Guerin v R (1984) 13 DLR (4th) 321; and R v Sparrow (1990) 70 DLR (4th) 385: the 
Australian High Court by Mabo: the New Zealand Courts in a line of cases in which it has 
been seen, not only that the Treaty of Waitangi has been acquiring some permeating influence 
in New Zealand law, but also that treaty rights and Maori customary rights tend to be partly 
the same in content. The legal system is not powerless to provide remedies for racial injustice 
in appropriate cases, and decisions of the Courts in this field have assisted the parties to 
achieve voluntary settlements.

III.3
The Treaty of Waitangi (Fisheries Claims) Settlement Act 1992

In 1992, the Crown introduced the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 (“the TOWFCS Act”), following what is widely referred to as the Sealords deal,
 in which Maori tribal authorities relinquished all legal rights or interests in respect of commercial fishing, including commercial fishing in inland fisheries, and including any commercial aspect of Maori customary fishing, in exchange for a one-off settlement which consisted of fishing quota,
 major shares in fishing companies and cash (“the Fisheries Settlement Deed”). The Maori tribal authorities also relinquished all legal rights or interests in respect of non-commercial Maori customary fishing except to the extent that such rights or interests are provided for in regulations made under section 89 of the Fisheries Act 1983.
The extinguishment of the commercial aspect of Maori customary fishing is contained in Section 9 of the TOWFCS Act which states:

It is hereby declared that—

(a)
All claims (current and future) by Maori in respect of commercial fishing—

(i)
Whether such claims are founded on rights arising by or in common law (including customary law and aboriginal title), the Treaty of Waitangi, statute, or otherwise; and

(ii)
Whether in respect of sea, coastal, or inland fisheries, including any commercial aspect of traditional fishing; and

(iii)
Whether or not such claims have been the subject of adjudication by the courts or any recommendation from the Waitangi Tribunal,—

having been acknowledged, and having been satisfied by the benefits provided to Maori by the Crown under the Maori Fisheries Act 1989, this Act, and the Deed of Settlement referred to in the Preamble to this Act, are hereby finally settled; and accordingly

(b)
The obligations of the Crown to Maori in respect of commercial fishing are hereby fulfilled, satisfied, and discharged; and no court or tribunal shall have jurisdiction to inquire into the validity of such claims, the existence of rights and interests of Maori in commercial fishing, or the quantification thereof, the validity of the Deed of Settlement referred to in the Preamble to this Act, or the adequacy of the benefits to Maori referred to in paragraph (a) of this section; and

(c)
All claims (current and future) in respect of, or directly or indirectly based on, rights and interest of Maori in commercial fishing are hereby fully and finally settled, satisfied, and discharged. 

Section 9, therefore, is a comprehensive provision, clearly providing for the full and final settlement of all Maori commercial fishing claims by means of the benefits provided by the Crown under the Maori Fisheries Act 1989, the TOWFCS Act and the Deed of Settlement referred to in the Preamble to the TOWFCS Act. Accordingly, the section provides that the obligations of the Crown to Maori in respect of any commercial fisheries are fulfilled, satisfied and discharged, thus extinguishing the commercial aspects of all [my emphasis] Maori customary fishing regardless of whether those rights were based on common law, the Treaty or statute.

Section 10 of the TOWFCS Act addresses the issue of non-commercial Maori customary fishing for species or classes of fish, aquatic life or seaweed that are subject to the Fisheries Act 1983
 and states as follows:

It is hereby declared that claims by Maori in respect of non-commercial fishing for species or classes of fish, aquatic life, or seaweed that are subject to the Fisheries Act 1983—

(a)
Shall, in accordance with the principles of the Treaty of Waitangi, continue to give rise to Treaty obligations on the Crown; and in pursuance thereto

(b)
The Minister, acting in accordance with the principles of the Treaty of Waitangi, shall—

(i)
Consult with tangata whenua about; and

(ii)
Develop policies to help recognise—

use and management practices of Maori in the exercise of non-commercial fishing rights; and

(c)
The Minister shall recommend to the Governor-General in Council the making of regulations pursuant to section 89 of the Fisheries Act 1983 to recognise and provide for customary food gathering by Maori and the special relationship between tangata whenua and those places which are of customary food gathering importance (including tauranga ika and mahinga mataitai), to the extent that such food gathering is neither commercial in any way nor for pecuniary gain or trade; but

(d)
The rights or interests of Maori in non-commercial fishing giving rise to such claims, whether such claims are founded on rights arising by or in common law (including customary law and aboriginal title), the Treaty of Waitangi, statute, or otherwise, shall henceforth have no legal effect, and accordingly—

(i)
Are not enforceable in civil proceedings; and

(ii)
Shall not provide a defence to any criminal, regulatory, or other proceeding,—

except to the extent that such rights or interests are provided for in regulations made under section 89 of the Fisheries Act 1983.
I consider that the use of the words  “and in pursuance thereto” in subsection 10(a) of the TOWFCS Act mean that, in relation to Treaty obligations, the Crown is confined to only [my emphasis] those obligations falling on the Minister of Fisheries under subsections 10(b) and (c), which are in turn subject to subsection 10(d). Thus, the obligations on the Crown in relation to non-commercial Maori customary fishing in the marine environment are that the Minister of Fisheries must:

(a)
consult with tangata whenua about and develop policies to help 


recognise use and management practices of Maori in the exercise of 

non-commercial fishing rights, and;


(b)
recommend the making of regulations under section 89 of the 


Fisheries Act 1983 to recognise and provide for non-commercial 


customary food gathering.
Section 186 of the Fisheries Act 1996 re-enacts the regulation-making provisions of section 89 of the Fisheries Act 1983. Regulations under section 89 of the Fisheries Act 1983 and section 186 of the Fisheries Act 1996 have now been promulgated. The Fisheries (Kaimoana Customary Fishing) Regulations 1998 (“the NI Regulations”) provide for the establishment of mataitai
 and the appointment of Tangata Kaitiaki/Tiaki in the North Island and the Fisheries (South Island Customary Fishing) Regulations 1999 (“the SI Regulations”) provide for the establishment of mataitai and the appointment of Tangata Kiaki/Kaitiaki in the South Island. The regulations only apply in an area when tangata whenua have appointed Tangata Kaitiaki/Tiaki for North Island areas, and Tangata Kiaki/Kaitiaki for areas in the South Island.
 
Consequently, as is explicitly set out in section 10(d) of the TOWFCS Act, any rights and interests Maori may have to non-commercial customary fishing founded on rights arising in common law, including customary law and aboriginal title, the Treaty, statute, or otherwise have now been extinguished except as provided for in the NI and SI Regulations (“the Customary Fishing Regulations”), which allow for the establishment of mataitai and the appointment of kaitiaki. 

III.4
Application of the Customary Fishing Regulations
Regulation 3(2) of the Customary Fishing Regulations state that those Regulations apply to all fisheries resources managed under the Fisheries Act 1983 or the Fisheries Act 1996 (“the Fisheries Acts”), or any regulations made under either or both of those Acts. The Fisheries Acts contemplate that the management of “fisheries resources”
 under those Acts excludes the management of marine life in marine reserves and that fisheries management undertaken by MFish or Maori will be undertaken alongside marine reserves managed or administered by DOC or Maori. For instance, section 89(2)(e) of the Fisheries Act 1996 provides that the general prohibition on fishing without authorisation under section 89(1) of that Act does not apply to an authorisation given under the MRA. 
Consequently, the jurisdiction of the Customary Fishing Regulations, because they mirror the jurisdiction of the Fisheries Acts, do not extend to marine reserves administered by DOC under the MRA. This is reinforced, in the case of the establishment of mataitai, by Regulation 23(f) of the NI Regulations and Regulation 20(f) of the SI Regulations, which stipulate that a mataitai cannot be declared if the area proposed to be a mataitai is a marine reserve under the MRA. It is thus contemplated that the management of fisheries resources by Kaitiaki will not intrude on or overlap but will co-exist with the management of marine life in marine reserves established under the MRA.    
In Ngati Wai Trust Board v Minister of Conservation,
 in relation to Maori customary fishing rights, at page 4, Smellie J provided the following useful summary:


As a result of claims to fishing rights made to the Waitangi Tribunal and prolonged negotiations between the Crown and Maori, an agreement was finally reached and became known as the Sealord’s deal. Pursuant to that agreement something in excess of 20% of the total fishing quota available within New Zealand’s territorial waters was handed over to Maori interests together with millions of dollars of additional compensation. It was part of the deal, however, that the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 should be enacted and that pursuant to s. 10 of the same, the rights or interests of all Maori in non-commercial fishing which included customary Maori fishing rights should cease to exist except to the extent that such rights or interests are provided for in regulations made under s. 89 of the Fisheries Act 1983. Such regulations for the South Island are already in place and those for the North Island have been promulgated and will take effect from early in 1999. It has been made clear, however that the regulations which will preserve traditional rights, albeit more carefully and clearly controlled than hitherto, will not apply in marine reserves.

III.5
Conclusion
Under Article Two of the Treaty, Maori were guaranteed, inter alia, full, exclusive and undisturbed possession of their fisheries. There is some uncertainty in New Zealand as to the exact nature and extent of any common law Aboriginal title rights and whether or not these even existed before the signing of the Fisheries Settlement Deed and the subsequent enactment of the TOWFCA Act. However, the Court of Appeal has stated that arguments about the justiciability of claims based on Aboriginal title may well be futile in the context of current international jurisprudence which increasingly recognises the validity of the claims of indigenous peoples. The Court of Appeal also made the point that, in New Zealand, treaty rights and Aboriginal title rights tend to be partly the same in content.

In 1992, after concluding the Fisheries Settlement Deed, in which the Crown provided Maori with capital to participate in a joint venture with Brierley Investments Ltd to purchase Sealord Products Ltd and fishing quota, in return for Maori withdrawing all existing litigation and supporting the repeal of all legislative references to Maori fishing rights and interests, most aspects of Maori customary fishing were explicitly extinguished under sections 9 and 10 of the TOWFCS Act. Consequently, all rights and interests arising out of common law, including customary law and aboriginal title, the Treaty, statute, or otherwise in respect of commercial fishing, including commercial fishing in inland fisheries and any commercial aspect of Maori customary fishing have now been explicitly extinguished. Furthermore, all rights and interests arising out of common law, including customary law and aboriginal title, the Treaty, statute, or otherwise in respect of non commercial customary fishing, have now been extinguished except as provided for in the Customary Fishing Regulations which allow for the establishment of mataitai and the appointment of Kaitiaki. 

The Customary Fishing Regulations stipulate that the establishment of mataitai will not occur in marine reserves. Moreover, because the jurisdictional limits of the Customary Fishing Regulations mirror that of the Fisheries Acts, and thus exclude areas which have been declared marine reserves under the MRA, it is contemplated that the management of fisheries resources by Kaitiaki will not intrude on or overlap but will co-exist with the management of marine life in marine reserves established under the MRA.    
CHAPTER IV: MAORI CONCERNS WITH THE ESTABLISHMENT OF MARINE RESERVES

As one would expect there are a range of views from within Maoridom in relation to the establishment of a network of marine reserves. For instance, on the one hand, the MRA review received very little support from Maori for no-take marine reserves, as most Maori who made submissions wanted some form of customary take to be allowed, whereas, on the other hand, Ngati Konohi, who are tangata whenua in the Gisbourne area, are such strong proponents of marine reserves that they joined the Director-General of Conservation as a joint applicant for the Te Tapuwae o Rongokako Marine Reserve which was established in 1999. However, even the most supportive Maori, proffer their support on the basis that a mataitai will at some future date be established in an area adjoining the marine reserve so that they may take advantage of any “spill-over” effects from the marine reserve. 
The decision as to whether or not to approve an application for a mataitai under the Customary Fishing Regulations is made by the Minister of Fisheries whilst the decision as to whether or not to approve an application for a marine reserve is, at the initial stages,
 made by the Minister of Conservation, and, as set out in chapter two of this essay, the final stage of the decision-making process under section 5 of the MRA requires the Minister of Conservation to obtain the concurrence of the Ministers of Fisheries and Transport. Because the process under which marine reserves are established involves overlapping jurisdictions in relation to the functions of the Ministers of Conservation and Fisheries and their respective agencies, this process has often resulted in time-consuming discussions between DOC, MFish and Maori with no satisfactory outcome, thus acting as a barrier to the establishment of marine reserves. 
This chapter will examine the main concern which Maori have about the establishment of marine reserves, namely, that their customary fishing grounds will be taken away from them. As a practical example of the way in which Maori concerns have been considered under the current legislative framework, I provide as a case study, the background surrounding the application to establish a marine reserve at Parininihi in North Taranaki. Throughout the remainder of this essay, I intend the terms “customary fishing”, when used in relation to Maori, to mean non-commercial customary fishing.
IV.1
De Facto Extinguishment of Customary Fishing  
Maori concerns that the establishment of marine reserves will have the effect of a de facto extinguishment of their customary fishing rights have been voiced throughout New Zealand.
 However, for the purposes of this essay, I shall use, as an example, the proposal to establish a marine reserve at Parininihi in North Taranaki (“the Parininihi Application”), as local Maori objections to that proposal typify the concerns which many Maori have. 
The Parininihi Application was notified by the Director-General of Conservation (“the Applicant”) in 1995. Investigations undertaken by the National Institute for Water and Atmospheric Research Limited (“NIWA”) found that the encrusting invertebrate communities in the coastal marine area the subject of the Parininihi Application are of a distinctive quality and considered unique in terms of the large variety of species present, the numbers of new species present, and the overall size of the supported biomass. These communities have affinities with both warm-temperate and cool-temperate/sub-Antarctic faunas, and include a distinct assemblage of rare sponges with at least three undescribed sponge species of the genus Axinella and Latrunculia.  
The objections raised in written submissions from the tangata whenua of the area, Ngati Tama, were based on the loss of customary fishing rights and restricted access to gather kaimoana from their rohe moana. In December 1998, the then Minister of Conservation, Hon Nick Smith, decided under section 5 of the MRA that no objection should be upheld and that to declare the area a marine reserve would be in the best interests of scientific study and for the benefit of the public. In December 1998, the Minister of Conservation subsequently requested the concurrence of the Minister of Fisheries under section 5(9) of the MRA.
 The request was considered by the then Associate Minister for Food, Fibre, Biosecurity and Border Control, Hon David Carter, (“the Associate Minister”) who held delegated powers to consider marine reserves at that time. In May 1999, the Associate Minister decided to withhold his concurrence to the Paraninihi Application as follows:


I advise that, after careful consideration of the application and on the basis of advice 
received as to my statutory obligations, I have decided to withhold concurrence to the 
Parininihi Marine Reserve application submitted by you.

I reached this decision after considering the purpose of the Marine Reserves Act 1971 and 
my obligations under the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 and the 
Fisheries Act 1996. I accept the overall objective of the marine reserve application but 
believe that the benefits of the proposal are outweighed by the adverse effect on the ability of 
tangata whenua to exercise their customary fishing rights. I cannot, therefore, concur with 
your decision to proceed with this application in its current terms.


I would be happy to consider any other application in relation to this area that did ensure that 
tangata whenua were able to continue to exercise their customary fishing rights. 

The Minister of Conservation then entered into negotiations with Ngati Tama’s Chief Negotiator, and support for the proposed reserve was obtained from Ngati Tama in writing on the basis that the initial boundaries be modified, as depicted in Appendix B, to accommodate customary fishing concerns, and that Ngati Tama would make up half of the representatives on a joint advisory committee which would have decision-making powers in relation to the management of the marine reserve, if established, thus providing Ngati Tama with a kaitiakitanga or guardianship role. This dual arrangement was intended to satisfy the two main elements of Maori customary fishing rights, namely, the ability of Maori to take kaimoana for non-commercial customary purposes and, the ability for Maori to manage their customary fishing rights in accordance with tikanga. 
On 23rd November 1999, the Minister of Conservation again wrote to the Associate Minister setting out what had been agreed with Ngati Tama and requesting that he reconsider his earlier decision, as the issues that had led to his withholding concurrence had now been addressed. On 24th November 1999, Ngati Tama’s Chief Negotiator wrote to the Associate Minister stating that whilst Ngati Tama supported the proposed marine reserve, this support was conditional on the understanding that Ngati Tama’s customary fishing rights would not be unduly affected and that they would be able to establish a mataitai over the area which had been excluded from the proposed marine reserve. 
On the 25th November 1999, the Associate Minister wrote to Ngati Tama and advised them that he was unable to predetermine any future mataitai application as any mataitai application had to be considered on its own merits in accordance with the NI Regulations, and that the existence of a marine reserve was a relevant consideration in the determination of any such application. Ngati Tama responded on 26th November 1999 advising that they considered that in order for them to exercise their customary fishing rights in an effective manner, they would need to be able to successfully establish a mataitai in their rohe moana in the area which had been excluded from the Parininihi Application. The Associate Minister is understood to have considered the matter on 26 November 1999, the eve of the 1999 General Election, and was not prepared to make a decision of that magnitude at that time.
On 30 January 2002, the issue was resurrected when the Minister of Conservation, once again requested the Minister of Fisheries for his concurrence. The Minister of Fisheries has yet to make a decision. As a consequence, eight years after the Paraninihi Application was first notified, no final determination has been made as to whether or not the area the subject of the Application will be declared a marine reserve. In the meantime, this unique marine area remains unprotected.  

The remainder of this chapter examines the ways in which Maori customary fishing concerns might be addressed with specific reference to the Parininihi Application.
IV.2
The Establishment of Mataitai Adjacent to Marine Reserves  
The Crown has continued to address Maori customary fishing concerns in relation to the establishment of marine reserves by supporting Maori in their desire to establish mataitai adjacent or near to the marine reserve to take account of “spillover effects”. However, as pointed out in the Associate Minister’s letter to Ngati Tama dated 25th November 1999 which I refer to above, to avoid the risk of predetermination, any mataitai application has to be considered on its own merits in accordance with whichever of the Customary Fishing Regulations is applicable and furthermore, that the existence of a marine reserve is a relevant consideration in the determination of any such application. 
In considering an application for a mataitai reserve, the Minister of Fisheries must be satisfied under Regulation 23(1) of the NI Regulations that:

(a) There is a special relationship between tangata whenua making the application and the proposed mataitai reserve; and

(b) The general aims of management specified on the application under regulation 18 are consistent with the sustainable utilisation of the fishery to which the application applies; and

(c) The proposed mataitai reserve is an identified traditional fishing ground and is of a size appropriate to effective management by tangata whenua; and

(d) The Minister and the tangata whenua are able to agree on suitable conditions (if any) to address issues raised by submissions, for the proposed mataitai reserve; and

(e) The mataitai reserve will not-
(i) Unreasonably affect the ability of the local community to take fish, aquatic life, or seaweed for non-commercial purposes; or

(ii) Prevent persons with a commercial interest in a species taking their quota entitlement or annual catch entitlement (where applicable) within the quota management area for that species; or
(iii) Unreasonably prevent persons with a commercial fishing permit for a non-quota management species exercising their right to take fisheries resources under their permit within the area for which that permit has been issued; or

(iv) Unreasonably prevent persons taking fish, aquatic life, or seaweed for non-commercial purposes within the fisheries management area or quota management area to which the mataitai reserve relates; and


(f)
The proposed mataitai reserve is not a marine reserve under the Marine Reserves Act 

1971.

The cumulative effect of proposing to establish a mataitai adjacent to or in close proximity to a marine reserve could possibly result in the mataitai application failing to satisfy conditions (1)(e)(ii) and (iii) of Regulation 23, that is, it could possibly be seen to prevent persons with a commercial interest in a species taking their quota entitlement or annual catch entitlement within the quota management area for that species or, it may be seen to unreasonably prevent persons with a commercial fishing permit for a non-quota management species exercising their right to take fisheries resources under their permit within the area for which that permit has been issued. Each situation would, however, need to be judged on its merits. 
I do not consider that the issue of non-commercial extraction of marine resources, as set out in Regulation 23(1)(i) of the NI Regulations, will be a barrier to the establishment of mataitai as non-commercial extraction from the mataitai may be authorised by the Tangata Kaitiaki/Tiaki under regulation 27 of the NI Regulations and thus a suitable condition may be imposed under Regulation 23(1)(d) of the NI Regulations. Extraction for commercial purposes, on the other hand, is generally prohibited.

The issue of whether or not any given proposed mataitai would fail to satisfy conditions (1)(e)(ii) and (iii) of Regulation 23, would depend on the circumstances of each case. Unless the combined area of the marine reserve and the mataitai cover a large part of the quota management area, a situation which is highly unlikely, I do not consider that there will be much of a risk of persons with a commercial interest in a species being prevented from taking their quota entitlement or annual catch entitlement within the quota management area for that species. The property right that holders of fishing quota have is the right to catch the entitlement stipulated in their quota and not the right to occupy “space” or a defined part of the coastal marine area to which their quota applies.
The issue of whether or not the proposed mataitai would unreasonably prevent persons with a commercial fishing permit for a non-quota management species exercising their right to take fisheries resources under their permit within the area for which that permit has been issued would also have to be determined on a case by case basis, noting that the test is whether it unreasonably prevents the commercial taking, not whether it merely prevents such persons from taking commercially. 
However, having said that I consider the risk would, in most circumstances, be quite low, I do acknowledge that the Associate Minister is correct; no matter how low the risk, there is actually a higher risk that the requirements set out in (1)(e)(ii) and (iii) of Regulation 23 of the NI Regulations will not be met if the proposal to establish a mataitai is alongside or near to a marine reserve and thus it is perfectly understandable that iwi, once advised of this, tend to withdraw any initial support they may have had for that proposed marine reserve. As the issue is posited as one whereby Maori have to choose either a marine reserve or a mataitai, it is not surprising that they would opt for the mataitai and object to the establishment of the marine reserve. 

Moreover, if Maori are not advised of the risk that the requirements set out in (1)(e)(ii) and (iii) of Regulation 23 of the NI Regulations may not be met if their proposal to establish a mataitai is alongside or near to a marine reserve, until the latter stages, when the concurrence of the Minister of Fisheries is sought, as happened in Parininihi, they may well feel justified in asserting that the Crown is acting in bad faith. 
A similar outcome to that in Paraninihi may be expected where any proposed marine reserve is in the vicinity of a customary fishing ground because as soon as Maori are made aware that there is a higher risk that the requirements set out in Regulation 23(1)(e)(ii) and (iii) of the NI Regulations may not be met, and thus there is a higher risk, regardless of how slight that risk may be, that their mataitai application may not be approved if there is a marine reserve adjacent or near to their proposed mataitai, then they are likely retract any support they might have earlier shown and actually move to oppose the proposed establishment of the marine reserve. 

The cumulative effect of proposing to establish a mataitai adjacent to or in close proximity to a marine reserve could possibly result in the mataitai application failing to meet the conditions required to be met under the Customary Fishing Regulations in relation to existing commercial fishing. This means that the risks to Maori of the Minister of Fisheries turning down their application to establish a mataitai are likely to be higher where the proposed mataitai is in close proximity or adjacent to a marine reserve. Maori thus, and understandably so, tend to oppose the establishment of marine reserves.  

IV.3
Accommodating Maori Customary Fishing in Marine Reserves Under the Marine 
Reserves Act 1971
In Ngati Wai Trust Board v Minister of Conservation
, Smellie J, asserted that under the MRA, customary fishing may be undertaken in any given marine reserve if the Minister of Conservation has authorised such fishing by notice in the Gazette under section 3(3) or if, under section 5(9), a condition allowing fishing has been imposed under the Order in Council creating the marine reserve.

Sections 3(3) and 3(4) of the MRA state:



(3)
For the purposes of this section but subject to any authorisation given 



under section 11(b) of this Act, no person shall fish in a marine reserve 



except—





(a)
Persons (not being persons holding a permit issued 





under Part 4 of the Fisheries Act 1983) authorised by 





notice in the Gazette given by the Minister after having 





regard to the purpose specified in subsection (1) of this 





section; and 





(b)
In accordance with such conditions as to time, place, 





species of fish, methods, and gear to be used in fishing, 





as may be specified in the notice; and





(c)
Where not inconsistent with any conditions imposed 





under paragraph (b) of this subsection, in compliance 





with restrictions imposed on fishing by the Fisheries 





Act 1983 and any regulations made under it.



(4)
Nothing in this section shall apply to prohibit any person from fishing 



in the reserve in accordance with any conditions imposed by any Order 



in Council made under section 5 of this Act.

Section 5(9) of the MRA states:

If, after consideration of all objections, the Minister is of the opinion that no objection 
should be upheld and that to declare the area a marine reserve will be in the best 
interests of 
scientific study and will be for the benefit of the public, and it is expedient that the area 
should be declared a marine reserve, either unconditionally or subject to any conditions 
(including any condition as to providing the cost of marking the boundaries of the marine 
reserve under section 22 of this Act, and any condition permitting fishing within the reserve 
by persons not holding a permit issued under Part 4 of the Fisheries Act 1983), the Minister 
shall, if the Ministers of Transport and Fisheries concur, recommend to the Governor-General 
the making of an Order in Council accordingly.

In considering the Parininihi Application, instead of reducing the boundary of the proposed reserve, the Minister of Conservation did have the option of proposing that a condition of the Order In Council creating the marine reserve allow for customary fishing in that area of the Application which was excluded after negotiations with Ngati Tama, on the basis that they would apply for a mataitai to be established in that area. In my opinion, the imposition of a condition under section 5(9) of the MRA would have been an ideal way to have resolved the customary fishing concerns which Ngati Tama had expressed. Note that I am not suggesting that Maori customary fishing be provided for in existing marine reserves under a notice issued under section 3(3) of the MRA, but only that it is provided for where the issue has arisen in relation to an application to establish a marine reserve.
It may be argued that the imposition of a condition allowing customary fishing in a marine reserve may not be entirely consistent with section 10 of the TOWFCS Act. Section 10 of the TOWFCS Act extinguishes all customary fishing rights or interests except to the extent that such rights or interests are provided for in the Customary Fishing Regulations. As such, it may be argued that the only way in which customary fishing rights may be given effect to is under the Customary Fishing Regulations. However, I consider that it is well within the powers of the Minister of Conservation to determine that a condition of any particular marine reserve shall be that Maori customary fishing may occur in that reserve. 
Section 10 of the TOWFCS Act extinguishes all legal rights or interests which Maori may have in non-commercial customary fishing; it does not preclude any Minister of the Crown from allowing for non-commercial Maori customary fishing where he or she is legally empowered under statute to do so. Providing for non-commercial Maori customary fishing in such a manner does not detract from the fact that under section 10 of the TOWFCS Act, Maori do not have any legal rights to require or claim that the Minister of Conservation must impose a condition allowing for customary fishing within the marine reserve. It merely allows the Minister of Conservation to do so where he considers it appropriate. I also note that customary fishing rights cannot constitute a veto over any marine reserve proposal.

Thus, where the scientific integrity of the proposed marine reserve is not affected, an area of that reserve may be set apart, or “zoned” for the purpose of Maori customary fishing. 
The zoning off of an area within a marine reserve for an extractive use, such as fishing, has, for the most part,
 only occurred once in New Zealand in the case of the Poor Knights Islands marine reserve and was judged to have been a “failure” for the reasons set out by Dr. W Ballantine as follows:


The disadvantages of this approach emerged rather slowly but increased with time. 
Pragmatic adjustment to existing interests leave no clear principle around which public 
support can rally. The necessarily complex rules (including exempt species, zoning and 
allowable catching techniques) are difficult to remember and the reasons 
for them hard to 
understand. Visitors tend to expect more stringent rules while protected user groups 
become defensive. Although stepwise progress is possible, continued and confused 
argument about detailed rules seems equally likely.


The Poor Knights marine reserve is successful as a holding action. Since the area was very 
special and relatively undamaged, prevention of future deterioration is a worthy aim, but that 
is really all that has been achieved.

 Since this experience with the Poor Knights Islands Marine Reserve, DOC has been reluctant to pursue anything but “no-take” marine reserves. This reluctance is reflected in the Cabinet paper seeking policy approval for a new Marine Reserves Bill. That paper stated as follows:


The review considered two options for managing take in reserves established for the 
maintenance of marine biological diversity.



(a)
These reserves do not allow for fishing of any kind; or



(b)
All marine reserves have a core “no-take” zone, but may also include one or 


more zones where limited fishing is allowed.

There are very strong protection arguments for “no-take” marine reserves. “No-take” reserves 
provide significantly better protection for marine life, and its abundance, diversity and 
productivity. Full protection is critical to achieving the full range of benefits possible- areas 
without full protection do not provide the same benefits.


However, significant no-take reserves are difficult to establish without recognising and 
providing for other communities of interest- in particular, tangata whenua, commercial fishers 
and recreational fishers. In submissions and at hui on this review, Iwi generally opposed 
strictly no-take reserves, arguing that not allowing customary take in reserves breaches Article 
II and undercuts their obligations of rangatiratanga and kaitiakitanga over fisheries resources. 
However, this was not a uniform view from Maori. 

Controlled take zones go some way to addressing some community concerns while also 
providing for biodiversity protection goals in the no-take zones. Some commercial fishers will 
continue to object, however, as bulk fishing methods would probably be prohibited. There is 
also a risk that reserves that allow some take will not meet protection goals because;



(a)
Despite fishing controls, the total take of allowed species cannot be predicted;


(b)
Designating the fishing zone may in fact attract fishers; and



(c)
There is likely to be significant confusion, non-compliance with controls, and 


bycatch of species that are protected in the reserve.


Controlled take zones are also more difficult and more expensive to mark, monitor, manage 
and enforce than no-take areas. These costs would probably be 50% higher relative to no-take 
reserves: an estimated $40,000 more for initial set-up, and $50,000 more per year for annual 
management. Variable rules in different reserves would also make enforcement more difficult.


Three-quarters of submissions commented on take, and about two-thirds of these supported 
“no-take” biodiversity reserves. “No-take” was seen as being integral to effective high-end 
protection, simple, fair and unambiguous.


The potential benefits of strict no-take reserves, and the higher costs and higher risks of 
reserves with controlled take zones, outweigh benefits of providing for controlled take. Strict 
no-take is therefore recommended.

I do not consider that the arguments against zoning set out in the excerpt above are applicable to the issue of zoning for Maori customary purposes if one looks at the issue from the point of view of the Crown as a whole. On the whole, the obligations on the Crown and the effect on the marine life in the marine reserve are no different to a situation whereby a mataitai is established adjacent to a marine reserve, yet that is the “model” that was used in the Paraninihi Application and which is still seen as the most appropriate way of addressing Maori customary fishing. The only real difference is that establishment, enforcement and monitoring costs will, in the short-term, lie with DOC as opposed to MFish. 

The Minister of Conservation may authorise Maori customary fishing in a marine reserve under section 5(9) of the MRA by imposing, under the Order In Council creating the marine reserve, conditions providing for such customary fishing. It is my opinion that, in considering the Parininihi Application, instead of reducing the boundary of the proposed reserve, it would have been preferable for the Minister of Conservation to impose conditions providing for customary fishing in that area of the Application which was excluded after negotiations with Ngati Tama. Since, however, the zoning off of part of the Poor Knights Islands Marine Reserve in 1981 for recreational fishing was judged to be a failure, DOC has been reluctant to pursue such a solution to the issue of Maori customary fishing. 
IV.4
Usurping the Role of the Ministry of Fisheries
A further concern in relation to allowing Maori customary fishing in marine reserves under the MRA is that this will essentially make the Customary Fishing Regulations redundant and is only achieving a shift in responsibility for non-commercial Maori customary fishing from one regulatory agency to another, namely from MFish to DOC, and hence thwarting Parliament’s intent that the administration of customary fishing should primarily reside with MFish. This would perhaps be a valid point if providing for Maori customary fishing when establishing marine reserves was intended to be a permanent measure. I am, however, proposing that Maori customary fishing be provided for by utilising the mechanisms available under the MRA, only in the short-term as an interim measure until the Minister of Fisheries is able to make a determination on any application to establish a mataitai in the area set aside for customary fishing. Such a temporary measure is needed because of the time that is currently takes for mataitai to be established.
The procedure set out under the Customary Fishing Regulations has been criticised as being time-consuming, arduous and unnecessarily open-ended and is thus currently under review by MFish. Since the Customary Fishing Regulations were promulgated in 1998 and 1999, only two mataitai have been established, one at Rapaki in Lyttleton Harbour, which was established on 18 December 1998, and the other at Port Levy in Banks Peninsula, which was established on 14 December 2000.
 It has been easier to establish mataitai in the South Island than it has been in the North Island due to a seemingly slight difference between the NI and SI Regulations. 
Under Regulation 18 of the NI Regulations, before any application for mataitai can be notified, the iwi concerned must first have an appointed Tangata Kaitiaki/Tiaki. The procedure for appointing Tangata Kaitiaki/Tiaki is, however, fraught with difficulty in that there is no determinative dispute resolution mechanism for any disputes that may arise in relation to who has manawhenua manamoana over the relevant rohe or area.
 This is particularly problematic in the North Island where the incidence of overlapping rohe is much more prevalent. As such disputes are rarely resolved, thus resulting in a situation were mataitai cannot be notified. 

However, under Regulation 17 of the SI Regulations, an application for mataitai may be notified where the tangata whenua concerned have merely nominated a Tangata Tiaki/Kaitiaki, as opposed to having an appointed Tangata Tiaki/Kaitiaki. This means that, unlike in the North Island, despite the existence of disputes in relation to the nominated Tangata Tiaki/Kaitiaki, a mataitai may still be established.
It may also be asserted that it is inappropriate for DOC to deal with customary fishing issues as DOC are not a fisheries management agency. However, although MFish, under the Fisheries Acts 1983 and 1996, is responsible for the sustainable utilisation of all fish, aquatic life and seaweed, as well as the effects of fishing on the environment, and associated dependant species, DOC under the Conservation Act 1987, is responsible for the preservation of all indigenous freshwater fisheries and the protection of recreational freshwater fisheries and freshwater fish habitats and hence do have some fisheries management responsibilities. The fact that DOC and MFish both have responsibilities for fisheries management is merely a reflection of the norm in New Zealand public administration, which is, that most government agencies have overlapping jurisdictions with at least one other government agency. Moreover as stated above, Parliament, by allowing explicitly in the MRA that the Minister of Conservation can allow for fishing within a marine reserve, has intended that DOC should have a role, albeit a minor one, in fisheries management in the marine area.
The latter stages of my proposal to provide for Maori customary fishing in conditions establishing a marine reserve, merely as a short-term measure pending the determination by the Minister of Fisheries of any application to establish a mataitai in the area zoned for customary fishing, could not currently be undertaken without a minor legislative amendment. If a mataitai application was to be lodged after the marine reserve has been established then that mataitai application would not satisfy Regulation 23(f) of the NI Regulations and 20(f) of the SI Regulations. This provision currently stipulates that a mataitai cannot be declared if the area proposed to be a mataitai is a marine reserve. 
It would thus need to be amended to read as follows [the words that I have added to the original provision are in italicised, bold print]:


The proposed mataitai reserve is not a marine reserve under the Marine Reserves Act 1971 
unless the prior consent of the Minister of Conservation has been obtained.
Such an amendment would facilitate the Minister of Conservation imposing a set of interim conditions on the marine reserve allowing for Maori customary fishing, until such time as an application for mataitai had been submitted by Maori and considered and determined by the Minister of Fisheries.  
One of the conditions could provide that the Minister of Fisheries’ approval of a mataitai application would automatically revoke the status of the area as a marine reserve, hence accommodating a situation whereby the Minister of Fisheries approved the mataitai proposal. A further condition could provide that, should a mataitai application be declined, or if no application is made by a specified date, the conditions allowing for customary fishing would expire. This would make it explicit that allowing customary fishing in a marine reserve is merely an interim measure. 
Note also that when the Minister of Conservation makes his decision as to whether or not to establish a marine reserve, he is obliged to consider, under section 5(6) of the MRA, whether or not the reserve will have an undue influence on existing uses, including recreational and commercial fishing, hence this consideration, as it is so similar, will most likely satisfy the relevant requirements set out in Regulation 23(1)(e) of the NI Regulations and Maori fears of de facto extinguishment of their customary fishing rights may be allayed because the chances of their mataitai application being approved by the Minister of Fisheries would be higher than if this analysis/consideration had not already been undertaken by the Minister of Conservation. 
In considering whether or not to allow customary fishing, the Minister of Conservation could also ensure that the other conditions set out in Regulation 23(1)(e) of the NI Regulations are satisfied. For instance, by ensuring that the proposed mataitai is an identified traditional fishing ground and is of a size appropriate to effective management by tangata whenua. I would anticipate that the decision as to whether or not to provide for Maori customary fishing in the first instance, along with the finer detail in relation to conditions, if it is agreed that Maori customary fishing would be provided for, would be agreed between the Ministers of Conservation and Fisheries, in consultation with the relevant tangata whenua, and interested members of the community.  
Also of significance is the fact that despite the perceived shifting of roles from one Crown agency to another the intent of the Crown is still being given effect to. As part of the Fisheries Settlement Deed, the Crown did intend for separate areas to be created so that Maori may manage their customary fishing. It is also clear that Parliament intended under the MRA, that the Minister of Conservation have the discretion to allow some fishing, including customary fishing, in marine reserves and the decision of the High Court in Ngati Wai Trust Board v Minister of Conservation reinforces this interpretation.
The utilisation of section 5(9) of the MRA by the Minister of Conservation to provide for Maori customary fishing may be alleged to be a usurpation of the role of the Minister of Fisheries. However, I do not consider that this is so, as I am merely proposing that it be provided for only as an interim measure, until such time as applications for mataitai can be determined. This is seen as necessary because of the length of time it is taking for mataitai to be established, especially in the North Island. Despite the interim sharing of the customary fishing role, the intent of the Crown as a whole, under the Fisheries Settlement Deed, to allow for distinct areas to be created so that Maori may manage their customary fishing, and under the MRA, to enable the creation of marine reserves,  is still being given effect to. 

IV.5
Conclusion
Despite the area the subject of the Parininihi Application being assessed by NIWA as having a distinctive quality and being unique in terms of the large variety of species present, and the overall size of the supported biomass, and despite the passage of eight years, no final determination has been made as to whether or not that area will be declared a marine reserve. As the process under which marine reserves are established involves overlapping jurisdictions in relation to the functions of the Ministers of Conservation and Fisheries, it has resulted, in this instance, in protracted discussions between DOC, MFish and Maori with no satisfactory outcome, thus acting as a barrier to the establishment of the marine reserve. 
The then Minister of Conservation chose, to address Ngati Tama’s concern that their customary fishing ground would be taken away from them by reducing the initial boundaries and providing that Ngati Tama would make up half of the representatives on a joint advisory committee which would have decision-making powers in relation to the management of the marine reserve, if established. To that end, Ngati Tama provided the Minister of Conservation with written agreement. Ngati Tama, in turn, intended to establish a mataitai adjacent to the marine reserve, once again, if established.
However, once Ngati Tama were advised that the cumulative effect of proposing to establish a mataitai adjacent to or in close proximity to a marine reserve could possibly result in their mataitai application failing to meet the conditions required to be met under the NI Regulations in relation to existing commercial fishing, they changed tack and, unsurprisingly, decided to oppose the establishment of the marine reserve. 

It is my opinion that, in considering the Parininihi Application, instead of reducing the boundary of the proposed reserve, it would have been preferable for the Minister of Conservation to impose conditions providing for customary fishing in that area of the Application which was excluded after negotiations with Ngati Tama. At the time that the then Minister of Conservation made his decision, the prevailing attitude to “zoning”, based on the experience of the Poor Knights Islands Marine Reserve, which was judged to be a failure, was that it ought to be avoided. DOC has continued to demonstrate a reluctance to pursue such a solution in addressing the issue of Maori customary fishing. 

I do not consider that the Minister of Conservation’s utilisation of section 5(9) of the MRA to provide for Maori customary fishing usurps the role of the Minister of Fisheries, as I am merely proposing that it be used only as an interim measure, until such time as applications for mataitai can be determined. This is seen as necessary because of the length of time it is taking for mataitai to be established. In sharing the customary fishing role, the intent of the Crown as a whole, under the Fisheries Settlement Deed, to allow for distinct areas to be created so that Maori may manage their customary fishing, and under the MRA, to enable the creation of marine reserves, continues to be given effect to. 

CHAPTER V:  CONCLUSION
Under Article Two of the Treaty, Maori were guaranteed, inter alia, full, exclusive and undisturbed possession of their fisheries. Although a level of uncertainty has been expressed in New Zealand as to the exact nature and extent of any common law Aboriginal title rights, the Court of Appeal has stated that arguments about the justiciability of claims based on Aboriginal title may well be futile in the context of current international jurisprudence which increasingly recognises the validity of the claims of indigenous peoples. Moreover, in New Zealand, treaty rights and Aboriginal title rights tend to be partly the same in content.

Under the 1992 Fisheries Settlement Deed, most aspects of Maori customary fishing were explicitly extinguished under sections 9 and 10 of the TOWFCS Act. Consequently, all rights and interests arising out of common law, including customary law and aboriginal title, the Treaty, statute, or otherwise in respect of commercial fishing, have now been explicitly extinguished. Furthermore, all rights and interests arising out of common law, including customary law and aboriginal title, the Treaty, statute, or otherwise in respect of non commercial customary fishing, have now been extinguished except for as provided for in the Customary Fishing Regulations which allow for the establishment of mataitai and the appointment of Kaitiaki. The Customary Fishing Regulations stipulate that the establishment of mataitai will not occur in marine reserves. 
Throughout New Zealand Maori support for the establishment of a network of marine reserves is given in anticipation of a mataitai being established in an area adjoining the marine reserve so that they may benefit from any “spill-over” effects from the marine reserve. 
Despite the area the subject of the Parininihi Application being assessed by NIWA as having a distinctive quality and being unique in terms of the large variety of species present, and the overall size of the supported biomass, and despite the passage of eight years, no final determination has been made as to whether or not that area will be declared a marine reserve. The process under which marine reserves are established involves overlapping jurisdictions in relation to the functions of the Ministers of Conservation and Fisheries. This had the result, in this instance, in protracted discussions between DOC, MFish and Maori with no satisfactory outcome, thus acting as a barrier to the establishment of a unique marine area as marine reserve. 

The then Minister of Conservation’s decision to reduce the initial boundaries so that Ngati Tama, could at a future date establish a mataitai adjacent to the marine reserve, did not galvanise the support of Ngati Tama, as the Minister had hoped because once it became apparent to Ngati Tama that the cumulative effect of proposing to establish a mataitai adjacent to or in close proximity to a marine reserve could possibly result in their mataitai application failing to meet the conditions required to be met under the NI Regulations in relation to existing commercial use, they changed tack and, unsurprisingly, decided to oppose the establishment of the marine reserve. 

With the benefit of hindsight, it is my opinion that, in considering the Parininihi Application, instead of reducing the boundary of the proposed reserve, it would have been preferable for the Minister of Conservation to impose conditions providing for customary fishing in that area of the Application which was excluded after negotiations with Ngati Tama. This was not done because at the time that the Minister of Conservation made his decision, the prevailing attitude to “zoning” within DOC was that it ought to be avoided. DOC has continued to demonstrate a reluctance to pursue such a solution in addressing the issue of Maori customary fishing. 

I do not consider that the utilisation of section 5(9) of the MRA by the Minister of Conservation to provide for Maori customary fishing usurps the role of the Minister of Fisheries, as I am merely proposing that it be provided for only as an interim measure, until such time as applications for mataitai can be determined. This is seen as necessary because of the length of time it is taking for mataitai to be established. In sharing the customary fishing role, the intent of the Crown as a whole, under the Fisheries Settlement Deed, to allow for distinct areas to be created so that Maori may manage their customary fishing, and under the MRA, to enable the creation of marine reserves, continues to be given effect to. 

Unlike the MRA, section 18(4) of the Marine Reserves Bill 2002 prohibits all fishing in a marine reserve, including commercial, recreational, or customary fishing. This provision, if enacted in this form would remove the option from the Minister of Conservation of allowing for customary fishing in those instances where a traditional use can be established and the integrity of the proposed reserve is not affected.
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� So called because under the Fisheries Settlement Deed the Crown provided Maori with capital to participate in a joint venture with Brierley Investments Ltd to purchase Sealord Products Ltd in return for Maori withdrawing all existing litigation and supporting the repeal of all legislative references to Maori fishing rights and interests including, but not limited to, repeal of section 88(2) of the Fisheries Act 1983 and an amendment to the Treaty of Waitangi Act 1975 to exclude from the Tribunal's jurisdiction claims related to commercial fishing. The Sealords deal has been an ongoing source of debate especially over the allocation of the settlement resources and the character of the settlement itself. 


� In New Zealand all commercial fishing is governed by a quota management system which was introduced in 1986, and which determines how much fish and what species each company or independent operator is entitled to catch. On 20 December 1989 Parliament enacted and brought into force the Maori Fisheries Act 1989, one purpose of which is 'to make better provision for the recognition of Maori fishing rights secured by the Treaty of Waitangi'.  The Act provided that quota totalling 10% of the total allowable commercial catches for all species then subject to the QMS should be transferred by the Crown to the Maori Fisheries Commission created under that Act in instalments over the period to 31 October 1992. Under the Fisheries Settlement Deed this was increased to 20%. 
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� A mataitai reserve is a specific area identified and set aside as a traditional fishing ground where the person(s) appointed as Kaitiaki manage all non-commercial fishing by making bylaws. The bylaws must apply equally to all individuals. These reserves may only be applied for over traditional fishing grounds and must be of special significance to tangata whenua. Note also that areas of New Zealand’s fisheries waters that have customarily been of special significance to Maori as a source of food or for spiritual or cultural reasons may be set aside as taiapure under Part 9 of the Fisheries Act 1996.  Taiapure are local fishery areas within estuaries, or shoreline coastal waters, which have customarily been of special significance to local iwi or hapu as a source of seafood or, for spiritual and/or cultural reasons. They are intended to give Maori a greater say in the management of traditionally important local fishing areas. They do this by providing a system for the local community to advise the Minister of Fisheries on regulations to control the taking of fish within a defined area.


� Tangata Kaitiaki/Tiaki and Tangata Kiaki/Kaitiaki are individuals or groups who can authorise customary fishing within their rohe moana, in accordance with Tikanga Maori. Their appointments are notified by the tangata whenua of an area. Tangata whenua is defined in the regulations as the whanau, hapu or iwi which holds the manawhenua manamoana over a particular area. To date, over 20 appointments have been made for Tangata Kaitiaki/Tiaki in the North Island, and over 100 positions have been filled for Tangata Kiaki/Kaitiaki in the South Island: For further information see http://www.fish.govt.nz/customary/introduction.html.
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� As set out in chapter two, the final stage of the decision-making process under section 5 of the MRA is that the Minister of Conservation must obtain the concurrence of the Minister of Fisheries and the Minister of Transport.


� For instance, with the proposals to establish marine reserves at Whangarei Harbour, Akaroa Harbour and Kaikoura.


� Concurrence from the Minister of Transport, which is also required under section 5(9) of the MRA was granted at the time.


� Letter from the Associate Minister to the Minister of Conservation dated 4 May 1999.


� Regulation 20(1) of the SI Regulations has an almost identical provision, however, for ease of reference, I will, in this essay, only refer to Regulation 23 of the NI Regulations when discussing the matters the Minister of Fisheries must be satisfied of when deciding whether or not to approve a mataitai.


� See Regulation 27(2) of the NI Regulations which prohibits commercial fishing in a mataitai and Regulation 27(3) which provides a limited exception to this prohibition where the Minister of Fisheries agrees. For similar provisions see Regulation 24 of the SI Regulations.
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� See page 4 of the judgement where Smellie J states: “It has been made clear, however, throughout and is accepted by both sides in this litigation that the regulations which will preserve traditional rights, albeit more carefully and more clearly controlled than hitherto, will not apply in Marine Reserves. The consequence is that the only way in which Ngatiwai’s traditional customary fishing rights in respect of the waters around the Poor Knights which are within the Reserve can be secured, is by the exercise of the Minister’s discretion pursuant to section 3(3) of the Marine Reserves Act”.


� Ngai Tahu Maori Trust Board and Watercare Services Limited v Minhinnick [1998] 1 NZLR 294. 


� The only other instance of “fishing” being allowed is in the Kapiti Marine Reserve. A notice, under section 3(3) of the MRA, was issued on 22 July 1993 authorising the fishing for whitebait as defined in the Whitebait Fishing Regulations for non-commercial purposes from the part of the Kapiti Marine Reserve which encloses the Waikanae river mouth. Most people consider this white-baiting condition to be dissimilar to the fishing that was initially allowed in the Poor Knights Islands Marine Reserve, as white-baiting does not result in the harmful effects that some other fishing methods tend to have. The fishing methods that were allowed in the Poor Knights Islands Marine Reserve included trolling and line fishing. Note also that extractive use of a different nature, namely for the removal of greenstone, is permitted in the Long Island- Kokomohua Marine Reserve as Condition 3(b) of the Marine Reserve (Long Island- Kokomohua) Order 1993 states that:


	The tangata whenua shall continue to have the right of access to the reserve for the purpose of removing 	nephrite and serpentine subject to the tangata whenua obtaining any necessary resource consents 	required by or under any Act.


� Ballantine, B. Marine Reserves For New Zealand (1991) 47.


� See paragraphs 34- 40 of the Cabinet Paper titled Marine Reserves Act Review Proposed Policy (B): Purpose, Principles, Scope and Treaty. 


� Information received from MFish official.


� Under Regulation 7 of the NI Regulations any person who is the tangata whenua on whose behalf the notification of a proposed Tangata Kaitiaki/Tiaki is made; or any organisation representing that iwi interest; or any other whanau, hapu, or iwi claming manawhenua manamoana in respect of customary food gathering in any part of the area/rohe for which the proposed Tangata Kaitiaki/Tiaki has been notified, may object. See Regulation 8 for the dispute resolution process especially Regulation 8(4) which states that if a dispute resolution process has been concluded and no agreement is reached on the notification in accordance with that regulation, the parties must refer the dispute to an authority agreed between the parties for settlement of the dispute. 





